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ARTICLES 

HELL HA TH NO FURY LIKE A FAN SCORNED· 
STATE REGULATION OF SPORTS AGENTS 

Phillip J. Clos1us 

INTRODUCTION 

INTERCOLLEGIATE athletics has evolved from local, student orgamzed games 
10 the early twentieth century 10to a national, multi-billion dollar 10dustry 10 the 

twenty-first century I This development has occurred m a context of dynarmc tension 
between amateurism and student ideals on the one hand and professionalism, 
competitiveness, and financial ga10 on the other. The National Collegiate Athletic 
Association (NCAA), the maJor regulatory assoc1ation for such 10tercolleg1ate 
compet1t1ons for most ofth1s period, has publicly nurtured the ideal of the "amateur 
student-athlete" and has ma10ta10ed str10gent and detailed rules and regulations 
prohib1t10g the collegiate athlete from rece1v10g any benefit of any kmd based on 
athletic talent while he or she retams amateur eligibility.2 In contrast to this NCAA 
sponsored image, reports of payments to and preferential treatment for collegiate 
athletes have been equally prevalent from the begmnmg of the twentieth century 3 

The uneasy co-extstence between the public perception of "amateur student-athlete" 
and the private reality of payments and preferences grew more tense as D1v1s1on I 
athletics, particularly football and basketball, began to attract national media attention 
and to generate millions of dollars m mcome.4 As the rewards for wmnmg mcreased, 

• Dean and Professor of Law, The Umvers1ty of Toledo College of Law. J.D., Columbia 
Umvers1ty School of Law (1975); B.A., Umvers1ty of Notre Dame (1972). The author gratefully 
acknowledges a sabbatical leave and a partial Umvers1ty of Toledo College of Law Summer Research 
Grant, which provided financial support for the research and wntmg ofth1s article. LeAnne Gilbert 
provided mvaluable research assistance. 

I. See Jan St1glitz, A Modest Proposal: Agent Deregulation, 1 MARQ. SPORTS L.J. 361, 368 
(1997). 

2. See NCAA CONST. art. I, § 1.3.1 in NATIONAL COLLEGIATE ATHLETIC AsSOCIA TION MANuAL 

1998-1999, at I [heremafter NCAA MANUAL]. See also Jan St1glitz, NCAA Based Agent Regulation: 
WhoAreWeProtecting? 67N.D.L.REV 215,217(1991). 

3. Some commentators have noted special benefits and payments to athletes appearing m ancient 
Greece. See W Jack Grosse & Enc Warren, The Regulation, Control, and Protection of Athlete 
Agents, 19 N. KY. L. REv 49, 49 (1991). Preferential adm1ss1on standards, professors who give 
athletes unearned high grades, summer Jobs with no work mvolved, cash payments, free meals and 
clothmg are only some of the "illegal" benefits widely portrayed m the media as bemg given to 
collegiate athletes. See Mike McGraw et al., Money Games: Inside the NCAA, KAN. CITY STAR, Oct. 
5, 1997, at Al (six-part senes). 

4. See Ricardo J. Bascuas, Note: Cheaters, Not Criminals: Antitrust Invalidation of Statutes 
Outlawing Sports Agent Recruitment of Student Athletes, 105 YALE L.J. 1603, 1606-07 (1996). 
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512 UN/VERSI'I'Y OF TOLEDO LAW REVIEW [Vol. 30 

the pressure to gam a recnntmg edge or keep talented athletes academically eligible 
encouraged umvers1ties to ignore the "prmc1ples of amateur1sm."5 At the same time, 
the NCAA remforced its commitment to the model of the "student-athlete" and 
strengthened the severity of sanctions that it may impose on an offending mst1tution, 
mcluding, but not limited to, forfeiture of games played by compromised athletes, 
return of revenue generated by ''tamted" games, and limitations on the mst1tutlon' s 
ability to recruit future athletes. 6 

Prior to the 1970s, the battle for amateurism was waged mamly between the 
NCAA and a university's "institutional representatives"---coaches and boosters or 
alumm.7 In the late 1960s, the occupation of"sports agent" emerged and mdiv1duals 
of all kmds suddenly appeared on campus offermg a variety of mducements to 
athletes m exchange for the execution of a representation agreement. 8 The 
mtroduction of the agent disrupted the uneasy equilibrmm which had been 
mamtamed for decades between the public image and the private reality of Div1s1on 
I athletics. The "prmc1ples of amateurism" were now bemg flaunted by 
agents--mdiv1duals not under the "institutional control" of any umvers1ty NCAA 
sanctions were imposed on umvers1tles when no mstltutlonal personnel had been 
involved m the violation of NCAA rules. The century old balance between the 
illusion of the "student-athlete" and the reality of payments and preferences, which 
had allowed mtercollegiate football and basketball to flourish, was bemg threatened 
by the "uncontrolled" act1v1t1es of the agents.9 

The busmess practices of Norby Walters and Lloyd Bloom m the early 1980s 
brought the new reality of intercollegiate sports to a head. Walters and Bloom were 
talent agents m the recording mdustry who decided to represent athletes. In 1986, 
they signed a large number of college football players, most of whom were early draft 
picks, to representation contracts. 10 The immediate success of the duo engendered 
rumors of extravagant payments to players and the s1gmng of post-dated contracts 
before the expiration of an athlete's eligibility II Allegations of Walters' and 
Bloom's ties to orgamzed crime and the1r reported physical threats to the lives and 
well-bemg of rival agents and dissatisfied players brought a new level of crimmality 
to Division I athletics. 12 In the course of numerous lawsmts regarding these two 

5. NCAA MANUAL, supra note 2, art. 12 (Operatmg Bylaws). 
6. See 1d. § 19.6, at 346-S0 (Operatmg Bylaws). The NCAA can now also impose the so-called 

"death penalty" (ineligibility to field a team) for multiple violators. These vaned sanctions cost the 
mstitution financially and embarrass 1t nationally. 

7. See NCAA MANUAL, supra note 2, § 6.42 (Operatmg Bylaws). 
8. See L10nel S. Sobel, The Regulation of Player Agents and Lawyers, in A LAW OF 

PROFESSIONAL AND AMATEUR SPORTS§ 1.01 at 13-15 (Gary A. Uberstme ed., 1988); Philip N. Fluhr, 
Jr., The Regulation of Sports Agents and the Quest for Uniformity, 6 SPORTS LAW. J. I, 2 (1999). 

9. See Jeffrey P Crandall, Note, The Agent-Athlete Relationship zn Professional and Amateur 
Sports: The Inherent Potential for Abuse and the Need for Regulation, 30 BUFF L. REV 815, 824-25 
(1981 ). See also David L. Dunn, Note, Regulation of Sports Agents: Since at First It Hasn't 
Succeeded, Try Federal Legislation, 39 HAST. L.J. 1031, 1037-38 (1988) (discussmg reported 
mc1dents of agent misconduct m the early 1980s ). 

10. See Grosse & Warren, supra note 3, at 6S. 
11. See Dunn, supra note 9, at 1032. 
12. See Bascuas, supra note 4, at 1611-12. See also Grosse & Warren, supra note 3, at 66 

(discussmg the prosecution of Walters and Bloom for v1olat1ons of RICO). 
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agents, the extent of mtercolleg1ate corruption was publicly revealed. In a federal 
cnmmal prosecution of the duo, approximately fifty football players were 
subpoenaed by the government to testify agamst Bloom and Walters. 13 All of the 
players had received money and other valuable cons1derat1on m exchange for s1gmng 
post-dated representation contracts before the begmnmg of their semor season. The 
athletes were from every comer of the country and every type of college and 
umvers1ty, mcluding traditionally "clean" programs. 14 These act1v1ties finally 
culmmated m the conviction and sentencmg of Bloom and Walters on five counts of 
racketeering and mail fraud. is 

The breadth of the corruption and the easy availability of the athletes to the agents 
shocked the country In response to the public outcry followmg these revelations, 
states began to pass legislation cnmmalizmg conduct by sports agents that 
Jeopardized a student athlete's eligibility under NCAA rules. 16 This legislative trend 
1s not directed at helpmg the student-athlete, especially with graduation rates below 
40% at many programs and athletes who do procure degrees frequently receive them 
m meanmgless maJors. 17 By restnctmg an athlete's ability to discover mformation 
about his/her market value, these statutes have been perceived as part of the 
monopolistic structure that depresses player compensation and nghts m an mdustry 
which grosses billions of dollars from player's efforts. 18 The states are therefore 
usmg their legislative and Judicial processes to promote the narrowest provmc1al 
goals possible-the competitive advantage of intercollegiate football and basketball 
teams w1thm the state and the grantmg of preferences and payments to athletes only 
by mstltutlonal representatives. 

These statutes have the effect of g1vmg NCAA regulations the full force of law 
This m essence cnmmalizes rules made by a private assoc1at1on to benefit tts own 
members. Although the use of state law to further the goals of a pnvate entity would 
predictably have deletenous effects, the obvious disadvantages are considerably 
mcreased when the private entity 1s the NCAA and the arena 1s mtercolleg1ate 
Div1s1on I athletics. 19 NCAA rules are mcredibly detailed and, on their face, prohibit 
the conferral of any student "benefit" because of his or her athletic ability 20 Many 
experts have trouble understanding the tangled maze of NCAA bylaws and 
mterpretatlons.21 Inadvertent v10labons occur with some frequency To avoid this 
tangled web, many state statutes are triggered by any contact, even mere speech, 
between the agent and a student-athlete.22 In addition, the culture of mtercolleg1ate 

13. See United States v. Walters, 913 F.2d 388,390 (7th Cir. 1990). 
14. See Grosse & Warren, supra note 3, at 66. 
15. See Walters, 913 F.2d at 390. 
16. See Grosse & Warren, supra note 3, at 56-64. See also Dunn, supra note 9, at 1063 (notmg 

only California, Oklahoma and Texas had statutes m July, 1988). 
17 See Stiglitz, supra note 2, at 222; Fluhr, supra note 8, at 25. See also McGraw, supra note 

3, Failing the Grade (pt. 6) (listing graduation rates). 
18. See Fluhr, supra note 8, at 22-23. See also Bascuas, supra note 4, at 1628-29 (c1tmg Judge 

Easterbrook as stating prosecutors use cnmmal laws and contract-restricting statutes "to suppress the 
competitive process"). 

19. See Fluhr, supra note 8, at 24. 
20. See NCAA MANUAL, supra note 2, § 12.1.1.1.4 (Operating Bylaws). 
21. See Grosse & Warren, supra note 3, at 51-52. 
22. See CAL. Bus. & PROF. CODE ANN. § 18897.63 (West Supp. 1999); FLA. STAT. ANN. 
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athletics 1s to disregard NCAA rules to a certam extent, either because stnct 
compliance ts unpossible or because gross v10lat1ons provide a competitive recrmtmg 
advantage. In this atmosphere, the state's law 1s likely to be ignored by agents and 
athletes for similar reasons.23 This reality enforces the belief rampant m collegiate 
sports that v10latmg NCAA rules 1s not a problem, but gettmg caught 1s. The only 
people likely to be prosecuted m such an environment are those whose v10lations are 
publicized by a different entity such as the media or an ancillary legal proceeding. 
In these mstances, the v10lat1on catches the attent10n of state officials.24 

No ex1stmg or proposed state statute regulates or cnmmalizes the actlv1ties of 
college or umvers1ty coaches, booster, or alumni. This om1ss1on would appear to be 
glarmgly mcons1stent with the state s professed goals of preservmg student eligibility 
and preventmg penalties or disqualifications from affectmg m-state umvers1t1es and 
colleges. Payments and other benefits given by coaches or mst1tut1onal represen
tatives are as clear a v10lat1on of NCAA rules as inducements given by agents to 
players.25 Ifv10lat10ns by coaches and boosters are more likely to result m NCAA 
sanctions, the om1ss1on of such groups from the sweep of state leg1slat1on only 
confirms that NCAA rules are widely ignored, the statues are woefully 
undermclus1ve regarding their purposes, and the states are mcredibly provmcial m 
the creation and enforcement of these statutes. 

This article first describes the ex1stmg system of state statutes regulatmg sports 
agents, mcluding the proposed Model Uniform Athlete Agents Act. The article then 
exammes the validity of these statutes m the context ofjunsdict1onal lim1tat1ons and 
dormant Commerce Clause prmc1ples. Lastly federal regulat10n and the rules of 
professional sports umons are considered as alternatives to state legislative activity 

I. ST A TE ST A TUTES 

State regulation of the sports agent busmess began m the early 1980s m 
California.26 The few statutes m existence pnor to the Norby Walters revelations 
essentially followed the California model and analogized sports agencies to 
employment agencies.27 These statutes typically reqmred registration with a state 
agency and the disclosure of certain mformat1on to the state, usually a standard form 
representation agreement and fee disclosure, if an mdiv1dual des1red to do busmess 
w1thm the JUnsdictlon.28 In the 1990s, a new wave of more detailed leg1slat10n has 
occurred. To date, twenty-seven states have enacted statutes which regulate sports 

§ 468.453 (West Supp. 1999); IOWA CODE ANN.§ 9A.8(3) (West 199S); MD. CODE ANN., Bus. REG. 
§ 4-402 (1998); MICH. COMP. LAWS ANN.§ 750.41 le(I) (West 1998); TExAs Bus. & COM. CODE ANN. 
§ 8871(6)(b)(3) (Supp. 1999). 

23. See Dunn, supra note 9, at 1051, Fluhr, supra note 8, at 23. 
24. See Bascuas, supra note 4, at 1610-14. 
25. See NCAA MANUAL, supra note 2, § 12.1.1.1.4 (Operatmg Bylaws). 
26. See CAL. LAB. CODE§ 1500 (West 1972). This statute was replaced by CAL. Bus. & PROF 

CODE§ 18895 (West Supp. 1999). 
27 See generally Zinn v. Pamsh, 461 F Supp. 11 (N.D. Ill. 1977), rev d, 644 F.2d 360 (7th Cir. 

1981). 
28. SeeCAL.LAB.CODE§§ 1510, 1511 (West 1972). 
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agent act1v1ty 29 Of the twenty-three states without such statutes, sixteen have never 
enacted a sports agent statute and have no bills pending,30 six have bills pending31 

and one has recently repealed its statute with no bills pending to replace it.32 

Although consistent m their mtent to "protect" m-state collegiate athletes from the 
mfluence of sports agents, the statutes vary regarding their Junsdict10nal reach, 
reg1strat10n reqmrements, substantive prohibitions, and imposed sanctions. 

The Jurisdictional scope of these statutes 1s centered m the defimtion of "student
athlete." The maJonty of the states define a student-athlete as a resident of the state 
or a student at an educat10nal mstitution located w1thm the state who participates or 
1s eligible to part1c1pate m athletics.33 A more aggressive expanston of these 
regulat10ns 1s found m a second type of statute. These statutes contam the same 
defimt1on of student-athlete delineated m the first group, but addit10nally mclude 
anyone who has mdicated an mtent, usually m wntmg, to part1c1pate m athletics at 
an m-state mst1tut10n.34 This modem trend extends the reqmrements of the statute 
to mclude contacts with prospective students who may live m another state and have 
only been m the state a few times. Although every other state defines "athletics" 
broadly, Texas specifically limits its statute to mclude only students part1c1patmg m 
football and basketball. 35 

29. See ALA. CODE§§ 8-26-1 to -41 (Supp. 1998); ARK. CODE ANN. §§ 17-16-101 to -203 
{1992); CAL.BUS. & PROF CODE§§ 18897.1-.97 {West Supp. 1999); COLO. REV STAT. ANN.§§ 23-
16-101 to -108 (West Supp. 1999); CONN. GEN. STAT. ANN.§§ 20-553 to 558 (West Supp. 1999); 
FLA. STAT. ANN.§§ 468.451-4571 (West Supp. 1999); GA. CODE ANN.§§ 43-4A-l to -19 (1994); 
IND. CODE ANN.§§ 35-46-4-1 to-4 (West 1998); IOWA CODE ANN.§§ 9A.J-.12 (West 1995); KAN. 
STAT. ANN. §§ 44-1501 to -1515 (1999); KY. REV. STAT. ANN.§§ 164.680-.689 {Banks-Baldwm 
Supp. 1998); LA. REv. STAT. ANN.§§ 4:421-·430 (1987 & Supp. 1999); MD. CODE ANN., Bus. REG. 
§§ 4-401 to-426 (Supp. 1999); MICH. COMP LAWS ANN.§ 750.41 le (West 1991); MINN. STAT. ANN. 
§ 325E.33 (West 1995); MISS. CODE ANN.§§ 73-41-1 to -23 (1995 & Supp. 1998); Mo. ANN. STAT. 
§§ 436.200-.209 (West Supp. 1999); NEV. REV. STAT. ANN. §§ 398.005-.255 (West 1996); N.C. GEN. 
STAT.§§ 78C-71 to-81 (1990); N.D. CENT. CODE§§ 9-15-01 to -05 (Supp. 1997); OHIO REV CODE 
ANN.§§ 4771.01-.99 (Banks-Baldwm 1999); OKLA. STAT. ANN. tit. 70, §§ 821.61-.71 (West Supp. 
1999); 5 PA. CONS. STAT.§§ 3301-12 {Supp. 1999); S.C. CODE ANN.§§ 59-102-10 to 50 (Law. Co
op. 1998); TENN. CODE ANN.§§ 49-7-2111 to -2121 (1996 & Supp. 1998); TEx. Bus. & COM. CODE 
ANN.§ 8871 (West Supp. 1999); WASH. REV CODE ANN.§§ 18.175.010-.080 (West Supp. 1999). 

30. Alaska, Delaware, D.C., Hawaii, Idaho, Illino1s, Mame, Massachusetts, New Mexico, New 
Hampshire, Oregon, South Dakota, Utah, Vennont, Wisconsm and Wyommg have neither a statute 
nor a bill under cons1deratton. 

31. Nebraska, West Virgm1a, Arizona, Rhode Island, New York, and New Jersey have bills 
pending. 

32. Virgm1a has recently repealed its statute and has no new bill under consideration. 
33. See KAN. STAT.ANN.§ 44-1502 {1998);MICH. COMP. LAWS.§ 750.41 le (1998);N.D. CENT. 

CODE§§ 9-15-01 to -02 (1998); WASH. REV CODE ANN. §§ 18.175.030-.070 (West Supp 1998). 
34. See ALA. CODE§§ 8-26-24 to -41 (1998); CAL. Bus. & PROF. CODE§§ 18895.2-.93 (West 

Supp. 1998); COLO. REV STAT. ANN.§§ 23-16-102 to -105 (West Supp. 1998); FLA. STAT. ANN. 
§ 468.452 (West Supp. 1998); GA. CODE ANN.§§ 43-4A-2 to -16 (West Supp. 1998); IND. CODE ANN. 
§ 4-5.1 (West Supp. 1998); IOWA CODE ANN.§ 91.8(1) (West Supp. 1998); MINN. STAT. ANN. 
§ 325E.33 (West Supp. 1998); MISS. CODE ANN.§§ 71-41-01 to -99 (1998); OKLA. STAT. ANN. tit. 
821, § 61 (West Supp. 1998); PA. CONS. STAT. ANN.§ 7107 (West Supp. 1998); TENN. CODE ANN. 
§§ 49-7-2111 to-2113 (1998). 

35. See TEXAS Bus. & COM. CODE ANN. § 8871(C) (West Supp. 1998). Despite broader 
applicability, the other state regulations are really only concerned with football and men's basketball. 
See Stiglitz, supra note 2, at 216. 
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Registration requirements reveal a more disparate pattern of regulat10n. A number 
of states do not requ1Te reg1strat1on with the state or a postmg of a surety bond pnor 
to the contactmg of or contractmg with a student-athlete.36 Other states requrre state 
reg1strat1on but do not mandate the postmg of a surety bond.37 Finally, a third group 
requires central registration and the postmg of a surety bond, with the requtred bond 
amounts rangmg from $10,000 to $100,000.38 The maJonty of the states that require 
registration specify that the mformatton be filed with the Secretary of State.39 The 
other states delineate a different state official to be m charge of registration, most 
typically a Comm1ss10ner of Consumer Protection or a special Agent Regulatory 
Commission.40 A recent trend is to test prospective agents on vanous sports law 
topics m addition to requmng an application, background check, and fee. 41 Many 
states exempt members of the state's bar from the registration requirements.42 

The substantive provisions of the statutes usually center on contact with the 
student-athlete and/or contractmg with the student-athlete. A number of states do not 
regulate contact at all, but merely focus on the event of contract execution.43 For 
those that do regulate contact, a small number of states impose an outnght ban on 
contact between an agent and a student-athlete.44 The others mandate that no contact 

36. See IND. CODE ANN.§ 4-5.1 (West Supp. 1998); MICH. COMP LAWS.§ 750.41 le (1998); 
MINN. STAT. ANN.§ 325E.33 (West Supp. 1998); NEV. REV. STAT. ANN.§§ 398.015-398.065 (Michie 
1998); N.D. CENT. CODE§§ 9-15-01 to -02 (1998); OHIO REV. CODE ANN. §§ 4771.01-4771.99 
(Banks-Baldwm 1998). 

37 See CONN. GEN. STAT. ANN. §§ 20-555 to -558 (West Supp. 1998); LA. REv. STAT. ANN. § 4-
421 (West Supp. 1998); Mo. ANN. STAT.§ 436.200 (West Supp. 1998); OKLA. STAT. ANN. tit. 821, 
§ 61 (West Supp. 1998); S.C. CODE ANN.§ 59-102 (Law Co-op. 1998); WASH. REV. CODE ANN. 
§§ 18.175.030-18.175.070 (West Supp. 1998). 

38. SeeALA.CODE§§8-26-24to-41 (1998);ARK.CODEANN. § 17-16-01 (Michie 1998); CAL. 
Bus. & PROF CODE§§ 18895.2-18897.93 (West Supp. 1998); COLO. REV. STAT. ANN.§§ 23-16-102 
to-105 (West Supp. 1998); FLA. STAT.ANN.§ 468.453 (West Supp. 1998); GA. CODE ANN.§§ 43-4A-
2 to -16 (West Supp. 1998); IOWACODE ANN.§ 9l.8(1)(West Supp. 1998); KAN. STAT. ANN.§ 44-
1502 (1998); KY. REV. STAT. ANN.§§ 518.010-518.080 (Banks-Baldwin 1998); MD. CODE ANN. Bus. 
occ. & PROF § 4-402 (1998); Miss. CODE ANN. §§ 71-41-01 to -99 (1998); N.C. GEN. STAT.§§ 78C 
71 to 78 (1998); PA. CONS. STAT. ANN. 6 7107 (West Supp. !9Q8); TENN. CODE-4-"!N. §§ 49-7-21 !! 
to -2113 (1998); TExAs Bus. & COM. CODE ANN.§ 8871 (West Supp. 1998). 

39. See ARK. CODE ANN. § 17-16-01 (Michie 1998); CAL. Bus. & PROF. CODE 
§§ 18895.2-18897.93 (West Supp. 1998); COLO. REv. STAT. ANN. §§ 23-16-102 to -105 (West Supp. 
1998); IOWA CODE ANN.§ 91.8(1) (West Supp. 1998); KAN. STAT. ANN.§ 44-1502 (1998); KY. REV 
STAT. ANN.§§ 518.010-518.080 (Banks-Baldwin 1998); LA. REV STAT. ANN.§ 4-421 (West Supp. 
1998); MD. CODE ANN. BUS. 0cc. & PROF.§ 4-402 (1998); MISS. CODE ANN.§§ 71-41-01 to -99 
(1998); Mo. ANN. STAT.§ 436.200 (West Supp. 1998); N.C. GEN. STAT.§§ 78C 71 to 78 (1998); 
OKLA. STAT. ANN. tit. 821, § 61 (West Supp. 1998); TENN. CODE ANN.§§ 49-7-2111 to -2113 (1998); 
TEX. Bus. & COM. CODE ANN. § 8871 (West Supp. 1998). 

40. See ALA. CODE§§ 8-26-24 to -41 (1998); CONN. GEN. STAT. ANN.§§ 20-555 to-558 (West 
Supp. 1998); FLA. STAT. ANN.§ 468.453 (West Supp. 1998); GA. CODE ANN.§§ 43-4A-2 to-16 (West 
Supp. 1998); PA. CONS. STAT.ANN.§ 7107 (West Supp. 1998); S.C. CODE ANN.§ 59-102 (Law Co
op. 1998); WASH.REV CODE ANN.§§ 18.175.030-18.175.070 (West Supp 1998). 

41. See FLA. STAT. ANN.§ 468.453 (West Supp. 1998). 
42. See KY. REV STAT. ANN.§ 518.0IO(J)(b); LA. REV STAT. ANN.§ 40422(A); TEx. Bus. & 

COM. CODE ANN.§ 49-7-2112(5) (1998). 
43. See MICH. COMP. LAWS. § 750.41 le (1998); TENN. CODE ANN. §§ 49-7-2111 to -2113 

(1998). 
44. See CAL. Bus. & PROF CODE§§ 18895.2-18897.93 (West Supp. 1998); MD. CODE ANN. 
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occur until the reg1strat1on process has been completed and approved.45 An 
exception usually extsts for student 1mt1ated contact, with the agent reqmred to begm 
the registration process a set number of days from the contact.46 The statute may also 
reqmre the agent to notify the educational mstltutlon before contactmg the student
athlete.47 These statutes do not provide guidance for agents if the mstitut10n tells an 
agent that he or she does not have perm1ss10n to contact the athlete. Some statutes 
reqmre, and a number of educational mstltut1ons host on the1r own, an official agent 
mterv1ew panel.48 Any contact which violates NCAA rules violates the statute. 

The statutes usually mandate that a representation contract contam certam 
specified clauses. A boldface warn mg to the athlete that execution of the contract 
will result in his or her loss of eligibility 1s the most commonly imposed term.49 A 
few states requ1re notice to the educational mstltutlon before any representation 
contract 1s executed, 50 but most states reqmre a copy of the contract to be filed with 
the educational mstltution within some designated penod after execut10n, typically 
seventy-two hours or before the athlete's next scheduled game or event, whichever 
1s sooner.51 Such statutes stipulate that the student-athlete may rescind the contract 
within a specified penod of the date of execution. 52 A few states include an outnght 
ban on any representation contract between an agent and a student-athlete with 
remaining eligibility 53 Any contract or contractual inducement that violates NCAA 
rules violates the statute.54 

The ex1stmg statutes impose harsh penalties for v10lat1ons. A representation 
contract that does not comply with statutory reqmrements 1s v01d and cannot be 
enforced.55 A violation of the statute 1s a m1sdemeanor6 or a felony,57 with 

Bus. 0cc. &PROF.§ 4-402 (1998); TEX.Bus. &COM. CODE ANN.§ 8871 (West Supp. 1998). 
45. See FLA. STAT.ANN.§ 468.454 (West Supp. 1998); GA. CODE ANN.§§ 43-4A-2 to -16 (West 

Supp. 1998). 
46. See CAL. Bus. & PROF CODE§§ 18895.2-18897.93 (West Supp. 1998); GA. CODE ANN. 

§§ 43-4A-2 to-16 (West Supp. 1998); TEX. Bus. & COM. CODE ANN.§ 8871 (West Supp. 1998). 
47. CAL. Bus. & PROF CODE §§ 18895.2-18897.93 (West Supp. 1998); FLA. STAT. ANN. 

§ 468.454 (West Supp. 1998); TENN. CODE ANN.§§ 49-7-2111 to -2113 (1998); TEX. Bus. & COM. 
CODE ANN. § 8871 (West Supp. 1998). 

48. See CAL. Bus. & PROF CODE§ 18897.63(e); TEX. Bus. & COM. CODE ANN.§ 8871 (West 
Supp. 1998); S.B. 6719 § 424(6)(2), 221st Leg. (N.Y 1997); S.B. 2642 § 5-73-6, 1997-98 Leg. Sess. 
(R.I. 1997); H.B. 825 § 4771.16(E), 122nd General Assembly (Oh10 1997-98). 

49. SeeKY.REv. STAT. ANN.§ 518.015(3); OHIO REV. CODE ANN.§ 4771.01(3); TENN. CODE 
ANN.§ 49-7-2113(2). 

50. See GA. CODE ANN. §§ 43-4A-2 to -16 (West Supp. 1998). 
51. See CAL. Bus. & PROF CODE§§ 18895.2-18897.93 (West Supp. 1998); FLA. STAT. ANN. 

§ 468.454 (West Supp. 1998); TENN. CODE ANN. §§ 49-7-2111 to -2113 (1998). 
52. See CAL. Bus. &PROF CODE§§ 18895.2-18897.93 (West Supp. 1998); FLA. STAT. ANN. 

§ 468.454 (West Supp. 1998); TENN. CODE ANN.§§ 49-7-2lll to -2113 (1998). 
53. See Mo. CODE ANN. Bus. 0cc. & PROF.§ 4-402 (1998); MICH. COMP LAWS.§ 750.41 le 

(1998). 
54. See ALA. CODE§ 8-26-14(g) (1998); KY. REV. STAT. ANN.§ 518.050(5) (Banks-Baldwin 

1998); L.B. 766 § 7(5), 95th Leg., 1st Sess. (Neb. 1997) (adjourned durmg the 1998 Regular Session 
without bemg earned over). 

55. See ARK. CODE ANN.§ 17-16-01 (Michie 1998); COLO. REV STAT. ANN.§§ 23-16-102 to 
-105 (West Supp. 1998); GA. CODE ANN.§§ 43-4A-2 to -16 (West Supp. 1998); IOWA CODE ANN. 
§ 91.8(l)(West Supp. 1998); KAN. STAT. ANN.§ 44-1502 (1998); MINN. STAT. ANN.§ 325E.33 (West 
Supp. 1998); NEV. REv. STAT-. ANN. §§ 398.015-398.065 (Michie 1998); N.C. GEN. STAT.§§ 78C 71 
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appropriate sentences mdicated. In addition to mcarceration, a fine of varymg 
amounts can be imposed on the agent, mcluding fonnulations where the fine 1s a 
multiple of any benefits conferred on the athlete m v10lat1on of NCAA rules.58 In the 
modem trend of aggressive statutes, an educational mst1tutlon 1s allowed to sue the 
agent for any damage that the mstltut1on has suffered, mcluding loss ofrevenue from 
NCAA-mandated forfeitures or sanct10ns.59 Some Junsdict10ns allow the mst1tut1on 
to recover pumt1ve damages.60 This panoply of sanctions can expose a non
complymg agent to significant cJVil and cnmmal liability Although defined m terms 
of the student-athlete, no current state statute pumshes an educational mst1tut1on, its 
coaches or boosters or alumm for v10latmg NCAA rules; only a few subject the 
student athlete to liability 61 The burdens of compliance and all civil and cnmmal 
liability are almost solely on the sports agent.62 

Although leg1slat1ve history vanes throughout the states, the typical stated purpose 
of the leg1slat10n 1s "to register athlete agents and to regulate theu practices for the 
purposes of av01ding the negative impacts that may result from improper act1v1ty or 
madequate performance by athlete agents."63 These "negative impacts" are typically 
listed as: ( 1) student meligibility resultmg ma loss of an athletic grant-m-a1d and the 
athlete s withdrawal from the college or umvers1ty pnor to completion of his or her 
educat10n; (2) penalties, forfeitures, or disqualificat10ns of colleges and umvers1t1es 
which hmders theu part1c1pabon m mtercolleg1ate athletics; (3) harmful conse
quences for profess10nal sports; and (4) general detrimental effect on the people of 

to -78 (1998); OHIO REY. CODE ANN. §§ 4771.01-4 771.99 (Banks-Baldwm l 998); TEX. Bus. & COM. 
CODE ANN.§ 8871 (West Supp. 1998). 

56. See CAL. Bus. & PROF CODE ANN.§§ 18895.2-.93 (West Supp. 1998); CONN. GEN. STAT. 
ANN.§§ 20-555 to 558 (West Supp. 1998); IOWA CODE ANN.§ 91.8(1) (West Supp. 1998); MICH. 
COMP. LAWS§ 750.41 le (1998); LA. REV STAT. ANN.§ 4-421 (West Supp. 1998); MD. CODE ANN. 
Bus. 0cc. & PROF § 4-402 (1998); Mo. ANN. STAT.§ 436.200 (West Supp. 1998); N.D. CENT. CODE 
§§ 9-15-01 to -02 (1998); OHIO REV. CODE ANN.§§ 4771.01 to .99 (Banks-Baldwm 1998); OKLA. 
STAT. ANN. tit. 821, § 61 (West Supp. 1998); TEX. Bus. & COM. CODE ANN.§ 8871 (West Supp. 
I 998): WASH. REV. CODE ANN.§§ 18.175.010 to 070 (West Supp. !9Q8). 

57 See ALA. CODE§§ 8-26-24 to -41 (1998); FLA. STAT. ANN. § 468.4561 (West Supp. 1998); 
GA. CODE ANN. §§ 43-4A-2 to -16 (West Supp. 1998); IND. CODE ANN.§ 4-5.1 (West Supp. 1998); 
KY. REV STAT. ANN.§§ 518.010 to .080 (Banks-Baldwm 1998); MISS. CODE ANN.§§ 71-41-01 to 
-99 (1998); S.C. CODE ANN.§ 59-102 (Law. Co-op. 1998); TENN. CODE ANN.§§ 49-7-2111 to -2113 
(1998). 

58. See MINN. STAT. ANN.§ 325E.33(3). 
59 See COLO. REV STAT. ANN.§§ 23-16-102 to -105 (West Supp. 1998); FLA. STAT. ANN. 

§ 468.4562 (West Supp. 1998); KAN. STAT. ANN. § 44-1502 (1998); KY. REV. STAT. ANN. 
§§ 518.010-518.080 (Banks-Baldwm 1998); MISS. CODE ANN.§§ 71-41-01 to-99 (1998); NEV REV. 
STAT.ANN.§§ 398.015-398.065 (Michie 1998); N.D. CENT. CODE§§ 9-15-01 to -02 (1998); TENN. 
CODE ANN. §§ 49-7-2111 to -2113 (1998); TEXAS Bus. & COM. CODE ANN. § 8871 (West Supp. 
1998). 

60. See COLO. REV STAT. ANN. §§ 23-16-102 to -105 (West Supp. 1998); FLA. STAT. ANN. 
§ 468.4562 (West Supp. 1998); KAN. STAT. ANN. § 44-1502 (1998); KY. REV. STAT. ANN. 
§§ 518.010-518.080 (Banks-Baldwm 1998); TENN. CODE ANN.§ 49-7-2113 (1998). 

61. S.C. CODE ANN.§§ 59-102-30(A), (F)(Law. Co-op. 1998); TENN. CODE ANN.§ 49-7-2113; 
1998 Ala. Acts 98-132 (H.B. 197); 1998 Ky. Acts ch. 259 (H.B. 703). 

62. See Bascuas, supra note 4, at 1609-14. 
63. S. 6719, 221st Leg. (N.Y 1997); S. 1237, 222d Leg. (N.Y 1999). 
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the state.64 The conclusion 1s mescapable that these statutes are designed to regulate 
or pumsh any contact or influence that individuals not associated with a college or 
umvers1ty may have with an athlete. This ban 1s clearly designed to allow the 
mstJtutton to control the revenues that its program generates.65 

The reach of the most aggressive statutes 1s qutte broad, especially those statutes 
that include prospective students within the defimtton of "student-athlete." For 
example, 1f a high school semor living in Chicago signs a letter of intent to play 
football at Flonda State, a resident of Chicago who talks to that semor about 
professional representation must register with the state of Flonda before talkmg with 
the high school student or face civil and cnmmal penalties m Flonda. If a sophomore 
football player at the Umvers1ty of Maryland who lives in Los Angeles, California 
1s home for spnng break and contacts a Los Angeles agent to talk about his market 
value, the California agent cannot talk to the player by phone or m the player's home 
without first reg1stenng m Maryland. If a woman who 1s a Junior plays basketball for 
the Umvers1ty of Texas and 1s from Milwaukee, Wisconsin, an agent from 
Milwaukee cannot talk to the girl's father m Milwaukee without v10latmg the Texas 
statute. In each of these examples, the agent 1s subJect to a state's sports legislation 
even though the agent does not and will not have any direct contact with the state. 

The National Conference ofComm1ss10ners on Uniform State Laws (NCCUSL) 
has a draft "Uniform Athlete Agents Act" before 1t for cons1derat1on.66 The Model 
Act, which follows the modem trend, adopts the JUnsdictJonal reach and substantive 
prov1s1ons of the broadest current statutes. The general prov1s1ons contained within 
the Act's Article One define an "agent" as anyone who contracts with a student
athlete or solicits, contacts, or recrmts a student-athlete to sign a representation 
contract.67 An "educational mst1tutJon" 1s described as a "public or pnvate Junior 
high school, high school, Jumor college, college, or umvers1ty that the student-athlete 
attends, last attended, or to which the student-athlete has expressed wntten intention 
to attend."68 Finally, a "student-athlete means an mdiv1dual who engages m, 1s 
eligible to engage in, or may be eligible presently, or m the future, to engage in any 
mtercolleg1ate sportmg event, contest, exhib1tton, or program."69 The Act expands 
its reach by including a contact ban on any student-athlete who expresses a wntten 
intent to attend an m-state mstltution.70 The registration reqmrements in the Act's 
Article Two prevent an agent from contacting or contracting with any student-athlete 
pnor to registration with the state and notification of the athletic director at the 
educational inst1tut1on. 71 If the student-athlete or someone on his or her behalf 
initiates the contact with the agent, the agent must file an application for reg1strat1on 
and notify the athletic director within seven days of the contact.72 The Model Act 

64. S. 6719, 221st Leg. (N.Y 1997). 
65. See Bascuas, supra note 4, at 1629-30; Fluhr, supra note 8, at 22. 
66. See UNIF. ATIIl..ETE AGENTS ACT (Proposed Official Draft Sept. 1998). For a descnpt1on of 

the procedures that govern the NCCUSL's creatmn of uniform laws, see Fluhr, supra note 8, at 9-12. 
67 See id. § 102(1 ). 
68. Id. § l 02(5). 
69. Id. § 102(11). 
70. See id. § 102(5). 
71. See id. § 201(a). 
72. See ,d. § 202(a). 
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exempts an agent from many of the registration details if the agent proves to the state 
that he or she has registered previously 10 another state with similar reqmrements.73 

If a student-athlete executes a contract with an agent, the contract must contaJO 
certaJO clauses described JO Article Three of the Model Act, JOCluding a boldface 
notice regarding loss of collegiate eligibility and encouragement of the student-athlete 
to talk to his or her coach before signmg.74 Withm seventy-two hours of the 
execution of the contract, or pnor to the student-athlete's next athletlc event, 
whichever comes first, the agent and the student-athlete must notify the athletic 
director of the educational JOstJtutlon.75 The Model Act also contaJOs a detailed 
registration process (including specified fees, an application form and proof of 
liability JOSUrance JO a m1mmum amount of $100,000), a student-athlete's nghtto 
cancel a contract withm seven days of execution, recordkeepJOg requirements and 
prescribed sanctions (including civil remedies for the educational J0shtut1on, 
admm1strative penalties and cnmJOal pumshment).76 

The Model Act therefore embodies most of the prmc1ples of the "aggressive" 
sports legislation already JO existence. The Model Act would sanct10n all of the 
examples previously discussed. By mcluding JUmor high school students w1thm its 
scope, the Model Act potentially cnmmalizes a conversation between an uncle and 
his eighth grade nephew, if the uncle states that he will represent the nephew if he 
ever plays m the NFL. Before havJOg that conversation, the uncle would be required 
to notify the JUmor high school athletic director and register with the state. As also 
noted earlier, a local merchant can give the semor football star of the area high school 
a $40,000 car to mduce him to attend the state umvers1ty The payment on behalf of 
the educational mstJtut1on does not come w1thm the proscription of the Model Act. 
Similarly, a coach for a summer Amateur Athletic Umon (AAU) basketball team can 
offer a high school basketball star financial mducements to play for his summer team 
and not be w1thm the purview of the Model Act. Finally, 1f a football player at the 
Umvers1ty of Georgia returns home to Seattle, WashJOgton, after the fall semester of 
his JUmor year with the mtent of turn mg professional and not return mg to Georgia, 
an agent based wholly m Seattle would be subject to Georgia law and would need to 
register with the state of Georgia and notify the Georgia athletic director before the 
Seattle agent could contact the player JO his Seattle home.77 

II. VALIDITY OF STATE STATUTES 

The widespread passage of sports agent leg1slat1on by the states raises two 
significant issues concerning the statutes' validity· leg1slat1ve Junsdict1on and the 
dormant Commerce Clause. Prmc1ples of leg1slat1ve Junsdict1on limit the ability of 
a state's legislature to impose a rule of substantive law, civil or cnmmal, on an 
mdiv1dual or entity not w1thJO its borders or affectJOg the state. Leg1slat1ve 

73. See 1d. § 20l(c). 
74. See ul. § 30l(c). 
75. See 1d. § 302(a). 
76. See 1d. § 201. For a surnmacy of the Model Act and anticipated comments, see Fluhr, supra 

note 8, at 12-21. 
77. For a summacy of agent actions prohibited by Article Four of the Model Act, see Fluhr, supra 

note 8, at 18-19 
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Junsdict1on therefore mvolves prmc1ples of temtonality and sovereignty which 
restrict the power of one state to bmd the nation.78 The pnnc1ples of the dormant 
Commerce Clause limit any state's ability to mterfere with the national economy and 
the free flow of goods and services m mterstate commerce.79 As such, the 
Constitution's grant of power to the federal government to control the national 
economy dictates that no state may favor m-state economic mterests to the detriment 
of out-of-state busmess or excessively burden "traffic" m mterstate commerce.80 

Each of these doctrmes poses significant questions regarding the validity of state 
regulation of sports agents. 

A. Legzs/atlve Jurisdictzon 

The law delineatmg the legislative power of the states 1s not very clear or well
established. After many years of doctrinal turbulence, the United States Supreme 
Court has at least clarified a pnmal concept establishmg the limits of leg1slat1ve 
Junsdictional validity The test created by the Court 1s similar to that enunciated for 
choice of law dec1s1ons by the Judicial system: the "State must have a s1gmficant 
contact or significant aggregation of contacts, creatmg state mterests, such that ch01ce 
of its law 1s neither arbitrary nor fundamentally unfair."81 The Supreme Court has 
also mdicated that the appropnate defimtion of jurisdictional limitations should not 
change depending on the Const1tuttonal prov1s1on selected as the source of the 
lim1tatton. 82 

In general, states may not enact statutes that proscribe conduct outside their own 
borders.83 Aside from this agreed upon statement of the general rule, courts and 
commentators have differed m their application of the Supreme Court concept 
mentioned above to states' efforts to expand their legislative reach. In the context of 
cnmmal law, some conduct or the result of some conduct must occur w1thm a state 
for that state to prosecute a defendant.84 Under the older theory of subJect1ve 
terntonality, the state m which the defendant 1s located at the time the cnme was 
committed has Junsdict1on to sanction the offense. 85 The modern theory of obJecttve 
terntonality, however, extends the situs of the cnme to mclude the state where mJury 
occurred regardless of the defendant's location. 86 The Supreme Court has treated this 
concept of obJective terntonality as an exception to accepted Junsdictional notions 
and has therefore limited its application to acts that are mtended to have, and actually 

78. See WIT.LIAM M. RICHMAN & Wll..LlAM L. REYNOLDS, UNDERSTANDING CONFLICT OF LAWS 
269 (2d ed. 1993). 

79. See Philadelph1a v New Jersey, 437 U.S. 617,623 (1978). 
80. See infra notes 96-113 and accompanymg text. 
81. Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 818 (1985) (c1tmg Allstate Ins. Co. v. Hague, 

449 U.S. 302, 312-13 (1981)). 
82. See RICHMAN & REYNOLDS, supra note 78, at 282. The Supreme Court applies the same test 

m definmg state Junsdict1onal limits under either the Due Process Clause or the Full Faith and Credit 
Clause. See 1d. 

83. See RESTATEMENT(SECOND) OF CONFLICT OF LAWS§§ 1, 3 (1971). See generally Willis 
L.M. Reese, Leg1slat1ve Jurisdiction, 78 COLUM. L. R.Ev. 1587 (1978). 

84. See WAYNER. LAFAVE&AUSTINW SCOTT, JR., CRIMINAL LAW 133 (2d ed. 1986). 
85. See People v. Blume, S05 N.W.2d 843, 845 (Mich. 1993). 
86. See 1d at 854-55 (Boyle, J., dissentmg). 
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do have, a detnmental effect w1thm the state.87 Pursuant to this "intended effects" 
test, "any state may impose liabilit1es, even upon persons not w1thm its allegiance, 
for conduct outside its borders that has consequences w1thm [its] border which the 
state reprehends" but only if that conduct was mtended to adversely affect the state 
and 1f 1t actually had such an effect.88 Therefore, an mdiv1dual standing m North 
Carolina who shoots across the border and kills someone standing m Virgm1a can be 
made subject to Virg1ma's cnmmal laws. Similarly, if an mdiv1dual stabs someone 
m Michigan and the victim dnves back mto Oh10 while bleeding and dies m Oh10, 
the stabber can be subjected to Oh10's cnmmal law. However, a person who shoots 
and kills someone m Anzona cannot be subjected to California's cnmmal law simply 
because the victim was a California cihzen.89 

The tests for lim1tmg leg1slative jUrtsdiction m the context of civil regulatory 
statutes ts differently phrased. Courts m this settmg tend to parallel more closely the 
choice of law language employed m conflicts of law 90 If legislative jUrtsdict1on 1s 
questioned m a contracts settmg, the court will examme the relat1onsh1p between the 
state and the contract. If a contract 1s neither performed nor executed w1thm the 
state, leg1slat1ve jUrtsdictton 1s usually lackmg.91 If a state attempts to impose its 
antitrust statute on a defendant, the court will determme whether the defendant has 
the requisite mm1murn contacts with the state to justify the exercise of leg1slahve 
junsdiction. Such contacts can be few if those contacts, which actually exist, give 
nse to the applicat10n of the statute.92 

The above example of the jumor Georgia football player who returns home to tum 
professional and 1s contacted at his Seattle home by a Seattle-based agent provides 
a basis for assessmg the validity of the agent regulatory statutes m both their cnmmal 
and civil application. In this hypothetical, the agent does not register with the state 
of Georgia or mform the Umvers1ty of Georgia of any dealings with the player. The 
agent contacts the player m Seattle, meets him numerous times m Seattle and, one 
month after the m1t1al contact, signs the player to a representation agreement m 
Seattle. Three months later, the player 1s drafted m the first round by the New York 
Giants and the agent negotiates a player contract with the Giants. The Giants play 
their fourth game of the season m Atlanta and the agent flies to Atlanta to watch the 
game. In his hotel the Saturday before the game, he 1s arrested by Atlanta police for 
failure to comply with Georgia's vers10n of the Model Act regarding his contactmg 
and s1gnmg the player. 

87 See Strasshe1m v. Daily, 221 U.S. 280, 284-85 (1911); Deurv. Newaygo Sheriff, 362 N.W.2d 
698, 702 (Mich. 1984). 

88. Umted States v Aluminum Co. of America, 148 F.2d 416,443 (2d Cir. 1945). See, e.g., 
Rivard v United States, 375 F.2d 882, 887 (5th Cir. 1967). 

89. See generally Rivard, 375 F.2d at 882; People v Blume, 505 N.W.2d 843 (Mich. 1993); 
LAFAVE& SCOTT, supra note 84, at 135-36. 

90. See Jonathan R. Macey & Geoffrey Miller, The McCarran-Ferguson Act of 1945: 
Reconce1vmg the Federal Role m Insurance Regulation, 68 N.Y.U. L. REV 13, 33-37 (1993). 

91. See 1d. 
92. See Herbert Hovenkamp, State Antitrust zn the Federal Scheme, 58 IND. L.J. 375, 381-82 

(1982-83). 
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Since the agent was arrested w1thm the state of Georgia, the state court would have 
Judicial JUnsdiction over the agent based on physical presence withm the state.93 In 
the ensumg tnal, a prelimmary question would be whether Georgia had legislative 
Junsdict10n sufficient to Justify makmg the Washmgton acttv1ttes crimmal m 
Georgia. If the agent regulation statute were seen as crimmal, Georgia would not 
appear to have leg1slattve Jurisdiction over the agent. The player's loss or 
renunc1at1on of his remammg collegiate eligibility would not satisfy the mtended 
effects test applied m a cnmmal context. As noted above, a mere deleterious effect 
on a citizen or state entity 1s not enough to Justify leg1slat1ve Jurisdiction.94 If the 
statute was perceived as a civil regulation and the contacts test was employed, the 
state would still lack leg1slat1ve Jurisdiction smce the agent had no contact with 
Georgia.95 Therefore, the most far-reachmg statutes, such as the Model Act, contam 
serious Junsdict1onal defects as applied to agents who have never entered the state. 
The states possess greater Jurisdictional credibility regarding statutes which regulate 
agent activities which actually occur m the state. Therefore, if a representation 
contract was executed w1thm the state, or the agent made a number of trips mto the 
state to meet with the athlete, the test for civil legislative Jurisdiction would appear 
to be satisfied. If an out-of-state agent, however, merely telephoned an athlete m
state and then met the player at away games and trips to the agent's out of state 
office, state civil Jurisdiction would still be seriously questioned. 

B. Dormant Commerce Clause 

In the absence of federal leg1slat1on, the Const1tutton's mandate that the federal 
government shall regulate mterstate commerce has been construed as limitmg the 
ability of the states to control economic matters.% The Supreme Court has declared 
that this "dormant" Commerce Clause doctrme can be v10lated by a state m any one 
of three ways: ( l) a state favormg the economic mterests of its residents over those 
of out-of-state entities seekmg to do busmess withm the state (protecttomsm); 
(2) regulation by a state or states creatmg the impermissible risk of mcons1stent 
regulation by different states of the same economic entity or creatmg a cumulative 
burden which stifles the economic activity; or (3) a state placmg a burden on the free 
flow of goods and services m mterstate commerce which outweighs the local benefits 
the state 1s attemptmg to advance.97 

93. See People v. Blume, 505 N.W.2d 843,855 (Mich. 1993) (Boyle, J., dissenting). See also 
RICHMAN & REYNOLDS, supra note 78, at 14-15 ( explammg the h1stoncal roots of judicial Junsdict1on 
based on the physical control of the defendant). 

94. See LAFAVE & SCOTT, supra note 84, at 135-36. 
95. The student-athlete's attendance at a Georgia educational mst1tut1on would not seem to be 

a sufficient contact to bmd the agent. See Dunn, supra note 9, at 1065. 
96. See Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824). 
97. See CTS Corp. v. Dynarmcs Corp. of America, 481 U.S. 69, 87-89 (1987). 
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1. Protectzomsm 

A state statute can exhibit traces of protect1omsm either on its face, m its purpose, 
or m its effect.98 The sports agent leg1slat1on 1s clearly neutral on its face because all 
agents who contact or contract with defined athletes are subject to regulation, 
regardless of their residence. Therefore, m-state and out-of-state economic entities 
are treated similarly by the state. The purpose underlymg these statutes 1s also 
neutral. A state desires to "protect" its athletes and NCAA mst1tut1ons from all 
agents, m-state and out-of-state m ongm. The effect of the statute does not impose 
burdens only upon out-of-state agents. Therefore, as currently drafted, the states' 
regulation of agents does not appear to VIOiate the prohibition agamst protectlomsm. 

2. Impossibility or Cumulative Burden 

State statutes may also be mvalidated under the dormant Commerce Clause 
because of the multtplic1ty of states who have or may enact differing statutes. In such 
a s1tuatlon, compliance with all of the statutes needed to conduct an agent's national 
busmess may be impossible or, at the least, extremely difficult.99 Dormant 
Commerce Clause Jurisprudence would mvalidate the statutes on either the real or 
hypothetical impossibility of compliance with all statutes, or the 1mperm1ssible 
burden placed on a national busmess by the sheer volume of statutory 
requirements. 100 

Many statutes reqmre sports agents to submit a surety bond to the state treasurer 
m amounts rangmg from $10,000 to $100,000 as one of the reqmrements for 
obtammg a sports agent license.101 This financial burden, multiplied by the number 
of states with such a reqmrement, may make compliance with each statute 
impossible. The statutes currently m existence, however, do not expressly make 
illegal m one state an action that 1s expressly legal or specifically mandated m 
another. 102 Therefore, compliance with all statutes, while difficult, 1s, m fact, 
possible. The existent array of regulatory leg1slat1on would not appear to VIOiate the 
impossibility of compliance branch of the dormant Commerce Clause doctrme. 

The mult1plic1ty ofregulat1ons hamper an mdustry that 1s unquestionably national 
m scope. The differmg state regulat10ns place a cumulative burden on mterstate 
commerce which 1s unacceptable under dormant Commerce Clause theory 103 The 
broad applicability of the most aggressive leg1slat1on makes 1t 1mpossible for an agent 
to know, pnor to contactmg the athlete, what regulations may be applicable. In order 
to protect himself or herself from civil and cnmmal liability, an agent must comply 

98. See Philadelphia v. New Jersey, 437 U.S. 617, 623-24 (1978). 
99. See Bibb v. NavaJO Freight Lines, Inc., 359 U.S. 520, 527-28 (1959); Southern Pacific Co. 

v. Anzona, 325 U.S. 761, 767 781-82 (1945). 
100. See CTS Corp., 481 U.S. at 88-89. 
101. See CAL. Bus. & PROF CODE §§ 18896, 18897.87 (West Supp. 1998); FLA. STAT. ANN. 

§ 468.453 (West Supp. 1998); GA. CODE ANN.§ 43-4A-4 (West Supp. 1998). 
102. See Brown-Fonnan Distillers v. N.Y. Liquor Auth., 476 U.S. 573, 583-84 (1985). 
103. See Cooley v. Board of Wardens, 53 U.S. (12 How.) 299 (1851). See also Dunn, supra note 

9, at 1066. 
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with the regulation of every state, no matter how costly, on the off chance that a 
prospective client might have some distant tie to that state. This reality means, m 
effect, that the most restr1ct1ve leg1slat1on must be followed m order to avoid a 
v10lat1on. The sheer volume of compliance makes 1t difficult or impossible to 
mamtam a national busmess. The dormant Commerce Clause prohibits such a result. 
In addition, such a "mandated" nat10nal compliance with the statutes of the most 
restrictive states v10lates the dormant Commerce Clause because those states are 
given authority well beyond their borders and are, m effect, exerc1smg the power to 
regulate the national economy 104 Such control as stated m the Const1tut1on 1s 
exclusively federal and, therefore, beyond the authority of any state or states. 

3. Balancmg 

In addition to exammmg the burden multiple regulations impose on an mdustry, 
a related, but separate, dormant Commerce Clause analysis compares the burden on 
mterstate commerce with the importance of local benefits derived from the state 
leg1slatton. ios The Supreme Court has enunciated several descriptions of the 
appropriate we1ghmg and balancmg of interests reqmred by the Constitution. If the 
state statute advances an "important" state purpose, the burden on mterstate 
commerce should probably be declared mctdental unless a "special" need exists for 
national umformity withm the mdustry 106 A slightly different formulation of the 
balancmg test states that the legislation will be upheld unless the burden on mterstate 
commerce 1s excessive m relation to putative local benefits. 10' A court should also 
take mto account the nature of the local mterest and whether 1t can be promoted by 
other means which will have less impact on mterstate act1v1t1es. 108 

As noted previously, most states assert four Justifications for these statutes. 109 The 
state's concern for the athlete's education ts tempered by the low graduation rates m 
most Div1s1on I football and basketball programs and a subordination of academic 
concerns to athletic mterests while the athlete 1s actually attending the college or 
umvers1ty 11° Concern for the disqualificat10n of the student and the mstttutton 
should dictate that coaches and alumm or boosters who violate NCAA rules should 
also come w1thm the purview of the act. 111 Any negative publicity directed towards 
professional sports 1s clearly temporary and not of any real concern to the state. The 
actual purpose of these statutes 1s to protect the competitiveness and profitability of 

104. See Forman Distillers, 476 U.S. at 584-85; Bibb, 359 U.S. at 520-21. 
I 05. Some Justices believe that balancing ts not an appropnate function of the Supreme Court and 

therefore should not be a cons1deratton in the donnant Commerce Clause analysis. See Bendix 
Autolite Corp. v. Midwesco Enters., Inc., 486 U.S. 888, 897 (1988) (Scalia, J., concumng). Thts 
balancing may, in practical effect, be the same as assessing the burden placed on a national mdustiy 
referenced in the pnor section. 

106. See Kassel v. Consol. Fretghtways Corp. of Delaware, 450 U.S. 662, 675 (1981). 
107 See Pike v. Bruce Church, Inc., 397 U.S. 137, 142 {1970). 
108. See 1d. 
109. See supra notes 61-62 and accompanying text. 
110. See supra note 17 and accompanying text. See also Bascuas, supra note 4, at 1608 (stating 

that Div1S1on I athletes are requtred to complete only 25% ofthetr degree requirements after two years, 
50% after three years, and 75% after four years of enrollment). 

111. See supra note 7 and accompanying text. 
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m-state teams m the big revenue sports of men's football and basketball. 112 Although 
probably cnt1cal to m-state fans and the local electorate, these purposes would not 
appear to be terribly 1r11:portant m the mandated balancing reqmred by the 
Const1tut1on. The burden of complymg with these vanous state statutes significantly 
hampers an entire industry, which 1s clearly national m scope. 113 The state purposes 
mot1vatmg the statute are tnv1al and provmc1al. In the balancing reqmred by the 
Supreme Court, the burden on mterstate commerce would, therefore, appear to 
outweigh any state's mterest in keepmg its collegiate athletes playmg for the local 
school and avoiding NCAA sanctions. 

III. NATIONALREGULATION 

To date, the federal government has not passed national leg1slatlon dealing with 
the sports agent mdustry Congress, however, has recently considered two such 
proposals.114 In addition, the umons of all the maJor professional sports now regulate 
the conduct of certified agents m their sports. These umon regulations proscribe 
many activities by sports agents as unethical, including many practices that are 
regulated by the state statutes. 115 

A. Congress 

In 1996, Congress considered an amendment to Title 18 of the U.S. Code that 
would have prohibited sports agents from "influencmg" college athletes to term mate 
their eligibility to part1c1pate m mtercolleg1ate athletlcs. 116 Rather than requmng 
registration and licensing for athlete agents, the bill, through its defimt1on of the term 
"influence," essentially cnminalized any contact between an agent and a college 
athlete. 117 The bill defined "athlete agent" as anyone who solicits a college athlete 
to enter into a contract authonzmg such person to represent the athlete m marketmg 
his or her athletic ability 118 "College athlete" was defined as anyone enrolled man 
undergraduate or graduate degree grantmg program who either part1c1pates in or has 
mformed the school in wntmg of an intent to part1c1pate m intercollegiate athletlcs. 119 

This bill would have provided a single national rule for agents, but It would not have 
significantly clanfied the field. The concept of"influencmg" 1s vague unless 1t 1s 
enforced to the extreme ofbannmg all contact between the agent and athlete. The 
bill also did not clearly pre-empt the registration and licensing reqmrements of the 
states.12° Fortunately, this bill died m the 1997 Judiciary Committee. 121 

112. See St1glitz, supra note 2, at 216-17. 
113. See Dunn, supra note 9, at 1066; Fluhr, supra note 8, at 23-24. 
114. See H.R. 3328, 104th Cong. (1996); H.R. 2171, 105th Cong. (1997). See also mfra notes 

115-127 and accompanymg text. 
l 15. See mfra notes 132-135 and accompanying text. 
l 16. See H.R. 3328, 104th Cong.§ 226 (1996). 
117 See 1d. 
118. See 1d. § 226(b )(2). 
l I 9 See 1d. § 226(b )(3). 
120. In order to provide the full benefits of nat10nal regulation, a federal statute should completely 

and explic1tly pre-empt all state law on the subJect. See Pacific Gas & Elec. Co. v. State Energy 
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A second attempt to enact a national sports agent statute was made in Congress in 
1997 Rather than sanct10ning agents for influencing student-athletes, this bill 
provides for the extensive regulat10n seen in most of the current state statutes. 122 

First, the bill prohibits contact between an agent and any student-athlete currently 
subject to the rules and regulations of the NCAA or the NJCAA. 123 Upon the first 
v10lat10n of the statute, an agent would be prohibited from representmg any student
athlete who attends the college or umvers1ty at which the offense occurred. 124 Any 
subsequent violation would subject the agent to conv1chon of a Class C felony and 
a fine. 125 The statute also regulates the contractual language in representation 
agreements between student-athletes and agents, specifically reqmring not1ficat1on 
in bold type that contracting with an agent will termmate the student-athlete s 
eligibility to part1c1pate in intercollegiate athletics. 126 The educational mstltutton 
must be notified of the agreement w1thm seventy-two hours of its creation and the 
athlete 1s granted a twenty-day rec1S1on penod. 127 Most importantly for notice 
purposes, the statute limits the defimt1on of student-athlete to "any athlete who 
practices for or otherwise part1c1pates in mtercolleg1ate athletics at any college or 
umvers1ty " 128 This bill was referred to the Committee on Education and the 
Workforce on July 16, 1997 and 1s still pending. 129 

A Congressional statute regulating sports agents would clearly be within Congress' 
power pursuant to the Commerce Clause. no The passage of a national regulation 
would seem to benefit all the parties concerned with mtercollegiate athletics. The 
schools would receive protect10n for their financial and athletic interests. The agents 
would only have one registration and one set of regulations with which to comply 
The senous questions regarding the validity of state statutes m connect10n with 
legislative Junsdictlon and the dormant Commerce Clause would be eliminated. The 
incons1stenc1es m current state law could be eliminated by encompassing w1thm a 
federal statute the act1v1t1es of coaches, alumm, and boosters. Even federal 
legislation, however, does not senously exam me whether this type of statute 1s fair 
to the student-athlete. Although such a national statute would eliminate the technical, 
legal obJect1ons to state regulation of sports agents, the larger question of whether 
any leg1slat10n g1vmg NCAA rules the force of law 1s a proper function of 
government would remam unasked and unanswered. 131 The maJonty of Congress 
may in fact be 1mplic1tly mdicatmg their opm1on by their failure to take any 
meanmgful action on the pending leg1slat1on. To date, no federal statute appears 
close to passage. 

Resources Conservation & Dev. Comm'n, 461 U.S. 190,206 (1983). 
121. See H.R. 3328, 104th Cong. (1996). 
122. See H.R. 2171, 105th Cong.§ 2 (1997). 
123. See 1d. § 2(a). The NJCAA 1s the Nattonal Jumor College Athletic Assoc1atton. 
124. See 1d. § 2(b )(I). 
125. See 1d. § 2(b )(2). 
126. See 1d. § 3(5). 
127 See 1d. § 4. 
128. Id. § 4(3). 
129. See H.R. 2171, 105th Cong. (1997) (pending). 
130. See generally Wickard v Filburn, 317 U.S. 111 (1942); Umted States v Darby, 312 U.S. 100 

(1941); NLRB v. Jones & Laughlin Steel Corp., 301 U.S. I (1937). 
131. See Bascuas, supra note 4, at 1617-18 (argumg that even federal leg1slat10n 1s mappropnate). 
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B. Professzona/ Sports Umons 

The umons m each of the maJor professional team sports have the power to 
regulate the registration and conduct of sports agents pursuant to their role m 
collective bargammg. 132 These labor groups have all exercised this power, providing 
for a full application and review process for becommg an agent, and a detailed code 
of conduct that delineates particular activities as unethical and indicates the 
appropnate sanction for proven v10lat1on. 133 These codes of conduct generally 
proscribe providing money or any other financial benefit to mduce an athlete to sign 
with an agent. 134 These regulations control, m substantial effect, the same agent 
conduct made cnmmal by the state statutes without a reference to NCAA rules. 
Current umon codes, however, only provide umon-imposed remedies for aggneved 
athletes or agents and sanctions, usually a fine or suspension, for unethical agents. 135 

These regulations do not provide a mechanism for the colleges to reclaim lost 
revenue from the agents. 

CONCLUSION 

Current state statutes that regulate sports agents are of questionable validity 
because of concerns regarding legislative Junsdictlon and the dormant Commerce 
Clause. If state regulation is to contmue, statutes should clearly be limited to agents 
and athletes residing withm the state or havmg contacts with the state. Federal 
legislation, which completely preempts state law, would be preferable to state 
regulation. National regulation would simplify the registration process and provide 
notice to agents of the one set of rules with which they must comply. Any legislation, 
mcluding federal, regulatmg sports agents should be senously questioned. No 
government should give the force oflaw to a portion of the rules of a pnvate athletic 
association to benefit its collegiate sports fans. By cnmmalizmg the NCAA rules, 
the state penal code is forced to adopt the hypocnsy and duality of Div1s1on I 
athletics. These statutes are on the books, but rarely enforced. They are ignored m 
the same manner that NCAA rules on amateunsm are ignored. The net effect is that 
ethical agents will not recruit athletes m a state where they are not registered or will 
be burdened with multiple compliance Just to talk to a student-athlete. Unscrupulous 
agents will simply ignore the reqmrements and contmue to contact and sign players. 

132. See Collins v NLRB, 850 F Supp. 1468, 1475 (D. Colo. 1991). 
133. The National Football League Players Assoc1at1on (NFLPA), the National Basketball Players 

Association (NBPA), the MaJor League Baseball Players Assoc1at1on (MLBPA), and the National 
Hockey League Players Assoc1at1on (NHLPA) all have regulations providing for the certificat10n and 
regulat10n of agents m their sport. See Fluhr, supra note 8, at 7-8. Collective bargammg prov1s1ons 
m all of the sports also provide that member clubs will only deal with certified agents. See, e.g., NFL 
Collectlve Bargammg Agreement 1993-2000, art. VI, § I (stating teams will exclus1vely negotiate with 
umon-certified agents). 

134. See, e.g., NFLPA CODE OF CONDUCT FOR NFLPA MEMBER CONTRACT ADVISORS § 3(b) 
(1994). 

135. See 1d. §§ 5-6. 
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The act1v1t1es of college coaches and school boosters, which equally threaten loss of 
eligibility and revenue, will contmue with no fear of legal sanction. 

Athletics are best left to private, not public, regulation. The codes of conduct of 
professional sports umons are an example of pnvate sector act1v1ty that can control 
at least the most flagrant abuses performed by sports agents. The NCAA should 
cntically evaluate its existing rules and honestly discuss whether they make sense tn 
the modem economic realities ofDiv1s1on I football and basketball. Governmental 
regulation of sports agents 1s mhib1ting the effective workmg of the marketplace tn 
athletics and delaying an effective resolution of deeper issues regarding amateurism 
and the proper role of educational mst1tut1ons m a mult1-billion dollar athletic and 
entertamment mdustry 
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