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Ilelore EASTIRllltOOKand MANION, CiraoitJudge,. andAlDISEitT, Senim Circuit Ju~~.' 

EASTERBROO'.{, Circuit Judge. 

1 .Nocby I\' al tee>, who repre.s=t> entertein=i, tried to m,:i.e into the ,po:-.s business. H.e s i~ned 58 co]ege iootball 

play,;:rs tc• contracts whik they ""'e st'Il pla)ing. YI' altars offar~d ears and men;,y to r:sose i<'ho ,.,,,-c,uld agrse to uae him 
as their repre,entaffi·e in dealing "~ti, proh,s,ional team.s. Sports agents recrn•e a perce.rtage of the playe:s' income, so 
YI' altars i<'ould prefit only to the =cont ho could nagodate eontraots foe his clionts. Tho a,hbte,' pro prospoota 

,l~1rer,,lerl "" sur·r•es,r,,J , .. '"' l'lel ;.,,, .,,-11,e; , mllel'i•I ~ ,·a,ee,-s Tu I he NC~", ]., ,weve,·, a sl "'lenl w lor , si~ns a '"'"' ca,·I 
"ath an a:,;cnt ;c a proico,i,:mal. mcligib'. c to p!.,.y on collci1at,o tc>ms. Io avcid jeopmdiei~J; h,s clients' mrccr,, YI' alters 

dated the Cillltraets aft~r ,he end of ,:oeir eligibility and lcd:ad them 'n a safo_ Ho promised to lie to tho unhocsitios in 
re,~onse to an;· ' nc;_m!"e,. W aker»nquil'fil of sports ;awyers at b'hea & Gould ~,',ether ti,;,, ~Ian of o~erat'on vcould be 

Ja,,_-fu]. IhB ilrm rond..,.OC. an opinior. that it would ,'iolate tha ":<CAA'• rules bJt not ~ny statu:o. 

2 Ha·,ing rcc:cmted -p]a7crs ,·,illini to fool their univcr,is,cs a~d the l'T&\. Wa1tcrs d1ooovorcd th~t they were cq=lh 

wiUng rn pla) false with him_ Only"- of the ~8 pla)'<rS fdfillod their ~nd of tha ·,a:rgain: tho other a6 l:apt th cac;; and 
mor.ey, ther. sign ad with other al"llla. ·n_ey rehed ,:m the fact that the cc,ntracts v,·er,; lcclcecl a'\1ty and d.,ted in the 

futurs, ar.d that Waltors' businGss dopendad an rominuod sacrocy, so he could ~ot, "I")' woll suo to en:foreo thair 
prorroise,. When the 56 wculd c,either accept him as ilieir represemafr,e no, return the payrue:nt,, Waltecs resorted to 

thc,o::itc. One pkvcr, Mai:l'lCC DoUl(koo, was tc-ld that hio leis ,,·ouk: be broken bcfoce li'.c pro ±rac-'t unl •= he repaid 

'\Val I e.,,/ rirr,,_ A 75-pate. ;., ,];,., ,rre"I d ,a r0HI Wal,"'-' an,l l ,is l '"'-1 r,e, T.luy, I Hiu " " w; , I, """l'i'"''Y, "RlCO , ;ula1 ;,..,, 
(the predicate felonywa, e~1:crrtion), and ma'l fcaud 'J'he fr~ud: causi~~ the univec,ilie, to pa:, schalarsh1p funds to 
athletes who had bo,omo in~ligibl~ as a rasult of,:,. ager.cy contracts. 'll.o mail, aach univarsity raqui,ad ita athletes to 
verL-'y their e1igibilit, t,, ~L,y, then se1E copies by mail ta conferences such a, the l\ig 'l'en. 

Ar1 ~, a "''" ' I l,-1, "'~ I ,-;• l a nrl a w"'l or ,J.] ;l,.,a I i,m,, I l,e j ,,, }' ''"'" ;, ,1e,l Wa l leo., a n•l llirn '"' We ,eva,~e.,l , 1ml, Ii nz I l,al 
the district judge had erred in declining tc instrnot the jury that reliance on Shea & Gould', ad,ice co;old pre,'€Jll the 

formation o:' ir.tont to defraud tt.o ur.ivoraidos. 9,3 F.od 368, 391-92. (1990). Any diapute about the adeq aaey of 

'\Val I e.,,/ ,J;s,•]o,s,,r-., lu J,;, lo" yers arnl I lre I"'"" f.rles ro rl, ;, ,.,l;or, ,. was ror I l°'" j '")', ,·,e mn,•l r,,le,i. Ae,-a,, _,~ Ill""'" 
d,oelincd. to ""''chi; own attorney-client pri;alcyc, ,,,c held that th,o dcfCJlC.ants mus, be rctri ,OC. ecparntclv. Id. at 

39?-93. 0 ., '""'" ' "I _ Wa l ie.cs a,h.,l I l"" ,; ;, ,, ;,., '" ,,,,, '" ,I ;,,n;ss 11,e ; "'lid"'"-" 1, ••~n ;,,i; 1l ra 1 11,e. ev; •le,,. • ., I"".,." le, I al 

trial is insufficient to ,up~ort the comict10r.,. Afte, the Judge den:ed this :naticn, 775 F. ,u~. 1173 I l' .D.lll.1991), 
>V alters agr,;,ed tc emor a conditional Alford plea· he would plead guilty to mail :'raud, conco:ling that ili,a nacord of tho 
first trial supplie.s a !actual basis Cora camiotion while reser..i.1g hC, right to contest the suffic iency OC that e·..idenre. h, 

return, tho pcosocutcr agcoed to d:smisa the RJCO and oenspiraey cl:ia:rgas and to coturn ,o VV,lters all prc,party that hac. 
he.en f.,,-,-e; le.,l as a '"'"II ,,f I,;, RICO ""'";,., ;. "'- Tl,.,, a ,·~,e I l0c I l,e.zan ";,I , a rrn•u , ,rn e <I," I;."' 1,a., l e,,,me a , , ro ith l 

mail fraud proo,oeunon and rnnyu~derl(o vet ~no,hcr tranoforma,10n. The µrooceu toc beli ,o,·c, that 'Nalto:rc ~.ampccOC. 

the im·estigat:'on procading his indictm~nt. See In ,o Feldbarg, B6~ P ..'.ld &n (·,1t', c;r.1938) (dasoribin~ ,om• of the 
in..-,,,,tig~tion). ·n.e plea agreeme:t1I re.ser<·e, the prosecutor, right to charge Walters with ~ei:,ur, and ,ab,sructicn of 
justice if we should covers• tho convkticn foe mai; fraud. 

4 •~~ltocvCl', havi~g dc,ised .. , ~ny ,ch,omc or o:rtifiee to dcfra,,d, or far obtainin~ m,:mcy er p,opc&, bv meanc of :'aloe or 

:&all.C.uler.t pro:on,os, representations, or prom'••• ... places in any post o:ffi<>a or aut:oori,oC. deposito ry for :nail matter, 
an:, matte, oc thing v,·hate;-er to be cent crr ~elivered bv the .l'o,tal ~ei-.ice ... or \mm,ir.~]y cause, I ouch maher or thing I 

to be delh"'rod b, mail" ecmmits tho crima ,,f mail frauC.. l6 U.S.C. ~ 1J41. Nmby Wal toes did no, mail anything or 
cause anyo.1e else to c'.o so (the univer.sitie,; ,,,cere going to collect and mail the Nn:ru, no matter wb~t Waltecs did), but 

tho Suprerroe Court ha, •~'}landed tho statu,o beyond its !it9l'al tGr,ru;, holding that a mailing by a third party rnfilce., if it 

is '';rn·i,le.rr l I u a,r e_ssen lia l l'"' I or I l ,e. se·he.me," Pe, e.;ro , •. U ,,;, ,.,.] SI al"'> 317 lJ.S. ,, 8 _ 7~ S. CJ 358, 3(,3, 9E T. E,1 135 
(1g;,4), Whi' c sffitm~ Ul<lt sucl:i rnnilmio can turn orc.inar; fraud mtc □cil '1'aud, the Court Mo cauh=cd t~_a, the 

statute 'doea not purport to roach all frauds, but cnly these limited instances in which tl:ie use of th~ mails is a p= of 
the e.~Ecution oftt.e:&all.C.". Kar.n ..-. Umted ,rete,. 323 U.S. 8b, g5. ts S, Gr. 1L& 151, 89 1.. Ll. 8b (19.jL). Everything 
th,,s turn, on mattecs of dagroo. Did tho sehomars for<asoo that th~ mails would ba ased? Did ,:,emailing ad, a~c• the 

.succe,s ol the scheme? Whic~ ~art, ol a scheme a:e "es.sential "? S"ch question, lack ole.~ously right "'"'""", so it is no 
surpricc that each side to this c,coo o,n cite sevo:rcl of ,:ru, d ,oetsiono in support. Compare Unit,od Smtco v. MeClcin, 9~4 

F ?rl 8n, 035 (71 l , r,;,_ 099 ,), a., ,] 1-,.;, eo l Sia I es •- "Kw;a,, 8, 7 F.?,11~ <>, 113 -·V. (711, r,;,. I 987), a rur,n~ '" ·'~-' ,e,e,~;"l'. 
con.,,ctio01C Ccca1Csc use cf foe mml.c was too remote er unforcscocblc, wit:, Mcss']lf'cr v, Ur.itcd Stctte,, 872 F.2d 2q 

(·/th Cir_,,8~), among □any eases holding that particular "'"' of tha mails w•co •,ital ta the schema and faresooable. 

;, "lr.c rclcvam question ... i, whether tt.c mailmi 10 part of the c..~ccution of tt.c sehcme ao conocivcd by foe pcrecb'at,:,r 

al 1!,e 1i,rre" S,,7..,,,,d, v. 1-,,;,e,l Sla les, 189 I J.S. 7<>5, 7,5, 109 S Ci •~-13, ' 15", 003 I. l'.,l. ,o] 73~ (0989) !);,] 17,e 
e'11dence ""tabh,h that Walter, concei,,ed a scheme in wh:ch :nailing, pla;-ecl ~ role~ We think not indEed. that no 
reaaonablo juror could gi•;a an d:firuadvo an,;,,;or to this question. Wal,ors l:i~tched a schomo to make money bj, ta1:ing 
a peceent,ge o:' ~thlete.,' pro cc,ntracb. To get c:ient, hE signed srudenc, while co;lege ~1g1bihty remained. thus 

a•,;ei<linJ oempmition from ethieal a~OJlta. Tc cbtain big p,o contracts ior these cli=ts he noedod to keep the deals 

.secret, ,o the atHetes could finish their collegiate cere=s. Thus decei, was = ing1edie:m ol tbe plan. We ma:r asst:me 
that ·waiters knew that foe uni,•cro1tics wc,uld ask ~thletcs ,o vonfy ,Mt thcv ,-;e re c1ig1blc to compote ac >ma tears. But 

wl,al ,.,le ,J., 11 ,e ma;l, pb :,0 TlP plan ""''"",I' -'" ]e,n~ a., I l ,e >1l ,le.1 e_, ''"" "~" l I l,e. i, m ,I ,cc.I, f,,.,, , 1] ,~;, ,,-1,,,,.], (arr,I 
remain byal tc, \l'altec,), F,:irm, ve:cL"::nng eligibilrt;· do no, hel~ t',e plan ,ucceecl: instead the;· creete a risk that it vs'ill 

bo diaeovar,adif asrndont abould ttll the truth. C:'. United Statas v. Ma:20, 414 l'...S. :J?a, 94S. Ct. 640, oB L. Ed. 2d 6t>3 
(1974). And it i, t~.e forms, not ,heir r~<iling ro the llig Ten, that pose the ris'<. I'cr all Walters cared, ,he fm:rro, coulc'. sit 
foro,"Gr in canons. ll:Iovoc,9Jlt to someplace Glse ,,,as icral9'aut. In Schonack, whoro ,:,e fraud wa, SG!lirljl cars with 
rolled-back odomete:s, the mailing-,·.-as essential to obtain a new and appare:ntly "clean" certificate ol title; r.o 

ccrt'ficatcs of htlc, no :narkct:tblc °""• 110 ho= far sucoo.c,. E'i'cn so, the Gou,-,: d',-,d.ed fi,c to four or. tt,c qucsllon 
wl ,el I ,e,· I l,e rnail; n~ ~·as ,,,rr;,;en ll; ;., le~, al I" I l,e ,,,l,e.rr,e_ A mlleee.'s ma ;Ji" t lo ii, ",.,f~,,.,. ,. l,a, le.ss '" ,J,. h ;,J, I l,e. 

plot, eucces, than the rroa1ling, that transferred. title m Schmuck. 

(, T,, I I ,is I l ,e. Urr ile.,l So ale., '"'l" ""]' 11,al I 1,~ ,nail ;,,~,, ''"'"- ,.,.,e.rr l ;al l °"''"'"e._ i r a n ile-1\"- l ,a,l ,,e.e le,·I eo I '" se.rnl 11 ,e 
athlot,,S focms ,o the oonforcnee, the NC,'\A "·ould h~vc ba1TCd that eollcec's tcarro from co□-pctrng. Lac;, ,,f eompetiton 

"'""I,] '!"';] I l ,e. a I 1,lel ;,,;' pr, l"o,pe.d ~ 11 , '" I h e use ro r I l,e. mails we., ;,,1e.z,-a] 1,, I l,e !""~'' \'\'a ll er, l"'l"''I '" ,ea1,, e,.,,, 
though \\alte:c, ,-;o,,ld ha YE been de"2g',tEd hod the college., neiilifl a,ked =,· question, of the atHete, nor ~ut the 

answ-ars ir. tt,o maiL Lot us tal:a tlti, as ;;u:ffieiant undoc Schmuck (although""' ha· • ..a our doubts). The q1Cost ion r,amains 
whether Walters cau.sec'. the uni,ec,i!:e.s to use tf>e rnai1".< A peJSor. "b101'>;:ingly cdl:se.s" the use ol the mail, ,,,-hen he 

' acts "ith tho knowledge that tha u.so o:' the malls "ill foll,,,,, in the ordina,y courso o:'busineas, or wha:re =ch ue ean 

,easrn,ahly he. ,-.,,e_,e_e r, " 1J ,.;, e,i Sia I,,,; v l(., ,_,, ;oe, R8 I F ,o] ~(,(,_ ~7? (7,h c ;, 09°9), '!""' ;n~ Pe.,e;, a, 3·17 U.S. a I 8-9, 71 
S.Ct. at .16~. The oo:radigm ;c 111"'1can.ce fraud. P,orltino tcll.c h1e auto 1:n.aurc, th~t hi, e>r ~.ao been stolen, i<'hcn m fact it 

has been aold The local amp la)"'" mails the cl ,im to tho homo office, which mails a check to Pnkins. Such :nailIDE• in 
the ordinar:, couree of bu,ine.s, .,.e foreseeable. E.g., United Stace,·,. llicbman, ~44 F.2d 323 1 ;,th C1r.19q1). ~imila:rl;-, a 
judge who t>kes , brib~ d.arh-od from the litigam's bail mone)' caus-a, tho u.o of ,he □ails when the crdinary course is to 

relur.d the bo:,d by mail. Lg., U,lltecl St>tes v. MuIJ)hy, 768 1'.2d 1518, 152e-30 (7th Cir.1\)85). The p ro.,ec;otor co.:rte:uds 
that the sarr.o approach cm er, Waltars. 

7 .No e'ndence dem=slcate, that Walters actually Jue,-; that the colleges wculd mail the athlete,' form,. The r<ecocd i, 

barGl) rufficiem to osta.olish that,\" altocs knew of the forms' oxistor.eo; it is silont about YI' altars' knowledgo of the 
forms' disposition. T,e only e,idence :in1plying t~,a, Walters 'rne,•,- that the colleges had stude.rts I'll out lorrro, is an 

ambiguous ref9l'anea rn "these fo,ms" in ,he tastimony cf R.obort Porryman. Nott,ing 'n th~ r..cord sug~osts that 
P•, ryrnarr, a , lr Hl~rrl all,le. le, i,.,."' ,, l ,a l I, ;, u,,iw_., ;,y ,I ;,] ,,.; ,J, 11,e. ror•,us, le.I ale,n e. Iha I Pe.n}'"" " pa-se,I 1],;, 

information to Walters. So the prcsea:tor i, red aced ,o the argWTienl that rru,iling, could "rea,cnably be fo=iee.». " Yet 

why sl:ionld this be so'.' l'.ni·,ersitias fraquendy eolloet :information that is stas:,ed in file drawora. Pa:rhaps tho :KCAA just 
w<nts a~swe:s a,·ailable for inspection in ,he eYe.11 a question arises. or the uni,.-e:sitrwants the ido:maticn lo: its 01\'ll 

purpc,ccs (lo ch,:,w that 11 did nc,t lrnow abo1'1 any 'm':l:roprieh,oc !Mt latc:r ec,mc to h~htj, WM! wac 11 ~bous these f,:irms 

1l ,a1 , l ,o,, I, 1 l,a ·, e le,l a "'""" "hie pe.csun ,., fme,ao. 1 l ,e_; , '"" ;7; .,~ e "Re,,..,11 1 l,al Wal,.,., was , ,yi" !'. 10 ],,-= l i nl,, 1 l,e. 
sports business. C:runeel specializini i~ ,port, la"· tcld h'm that hi, p lan would not ,'iolate any sIBtute. 'J'he,e lawyers 

" ••r• unaware of the forrr.s (or, i:' they know ,bout the forms, "'a"' unaware that the)' would bo mailed) Tho prosecutor 
contend, that Wolter, r.eglected to tell',;,, la;,-yers ab,:rut the eligib1lit\' :'oms, ,po,lir.g their opinion; yet why ·,could 

YI' altars hava ,o brief an s.'q>€11 b aporta law if mal!in;is wore f-x~soaable o•,;an to a nodco'.' 

8 111 the end. the prosea:tor in,i,,s that iliE large size Uic. inter,sat~ netu:re of the NCA.4. demonstrate ,hat ,c,mething 

" ,ould ho dcc,pped into the maila. Tc put this onl) sligbtl) c..ifferontly, tho proseeuto, submits that a] f,auds invo1,' JIE 
big org=izations necessaril)· are mail lrauds, bec~uSE big organi,ation, habirually 1rcai• tt,ings. :Ko e-,~denc,s put be±ore 

tho jll1')' supposes such a claim, and it ia hardly appropriatB far judicial notice in~ criminal eaae. Mcroovor, adopting 

th' , per,;pecfrne would contradict the assuranre d Kann. 3"-3 U.S. at 95, 6c 5.C,. at 151, and many la ter cases that m­
:&aU.C.S o:re eovcre~ Cy ,talc law rather Ul<ln § ,~41. That ot:lh:tc has bee~ c:,rp:mdcd eonoidembly by jud1c'al 
;., 1e,1uela I;.,,,, I" , I ;, ,1, ,e_, n, ,, male. a re,leca i ,., ;, ,,e ,.r eve.cy ,le.,·e; ,. Tl,e. l" r,sar·n Im •""' ' I'·' "e. 1l ,a1 ,J,. ,.,e .,r I he n,a; l, 

""' fo,e,eeable.. ratl:ier than calIL»~ on Judicial L»tuition to re~eir o rickety ca,e. 

9 Tl ,e.,·e ;_, a ,leei rec l"' ,h' ern ,,.; , 1, I l,e 17,eocy .,r 1],;_, pr ,rse, •r, li, n The. l)., ;,e.,l SI al,., lel l, ,,_ I ha I lhe "rri,e ,-,; I ;e_, ln, I I l ,e;, 

scholarship money. Moncv ic propcm; th10 aspect of the -p c,:,sceuti= docs not cnco\llllo:r a problem 1'nde MoNally v. 

llnitod State,_ 48~ U.S. J,:,O, 10·; S. Ct. 28·/c,, 9 / L. Ed. :,d ~9"- (198·; ). ·walt~rs amp:,a,icos iliat tho lL»ivorsitios put his 
5~ athlete., on ,cholar,h1p long before he met therro and did not pay a penn:, □o,e than they planne~ to ~o. l\.rt a ; ui-. 

could oonchid.a tha, hac. \\'alter;;' diam, to ld the tc Jth . tho oollogas i<'ould have sto~od their scholarships, tlrus sasing 
mor.ey. So -,-.-e mast a.,sume that the universities lose p:operty by rea.scm o! \\' alters' deEds. Still, they -,,-ere not out of 

pocket to 1Naltars; h~ planned to profit bytakbi; ~ po,eonta~o of the p'..>;"'rs' profe.,sional inrorr.os, not of th air 

"'I," la rsh i ps. Se,·I ; " " , ~,J , '" rn , le m "' "a n y "·1 , e., "" , , "' I ; r,, ·~ I " , le r '"'" i, m ~ " uh I a ; " ; "!'. "" '" e.y , n J " o ! ,e. ,1 y'' ( e "' pl, asi , 
added). If tt,c univc,s1tico wc:rc the ',iotimo, h,:,w did he • obtain" th,01, pro-pertyl, Waltc,o ~ohs. 

10 According to the United Sta,es, neitl-.ec "'' actual nor a potential t ransfer OC p copert-f tr mn the ,-ictim to the d.eler.dan• IS 

cso,onticl. It io enough ,hat the ,ictilr. bee: ,·.+ta, (1f an,1hL»g) tt,c ,ehcmcr hc,pee t,, i!illll plays no ,olc m the dcfimtion 

o f , l,e. urfe,,,e_ We. a slu. ,1 11P !"'"e' '" I"' al .,, -,,] a'1l'""""' wl,eJ l,e,· " " I hi, ,·al;, male JmH· I ;,., I jn1e_, ,;ul ale § '31 L A 

mail, 11 a~ mvitatic,n to ~ surpru:c party fer tb,,r mutacl fncnd C. B dri~cs h10 car to tho pbcc =cd ' n the L»vitation. 

B1't thoce is no party: tho address ' • a vaeant lot; B is ,he butt ai, joke 1'.oe inv:itatia~ came bj , post ; tho cost of gasoline 
mean, that '.J \3 out of pocket. 'J'he pro,ecuto, said that this L»d.eecl ,'io]a,e., I ,34 1. but that ',;,, ,:,ffice pledg"" t,, use 

pro,ecato,ia] c..i,cretion ,-:i.s"1;-. Many peo?ie i<'ill find this ?OSition unnSYv:in~ (w'.,at if tha ?IO>orutor's p,olicy cha_»i;es, 
o: A i, pcilitica!Jy unpopular ar.d the prosecutor is looking lo: a w~y to nail him?). Others, •Yho obey 6e law out ol a 

sc~cc of ei.ie obliga,,on rather than the fmr cf aanotlor.s. wtll ah cr thetr conduct no matte::- "hat µolicy the pc,:,sc cutc,r 

roll""·' i;;, l,e.c ""Y, 11,e ;,I= I l,a l l " "''' ;,., 1 jo,kes a ce re.,le,a l felnn;e., wor,l,l ,., a"i,,. a j"ke or 11,e .. ''"l'"'"'e f'rnu1 ·, 
aoou:ra_»cc that § 1.141 doo.c not cover the ,,-a,crfrom of d e=t. 

11 Practical joke. 1arel.y came to the attention oJ: lederal prosecute rs, but large organirations are rnoce s,,ccesslul ' n 

iai:nr.J; the att,ontion of publ'e oificicl,. In th;c <:ace the mail fraud statute ha, been inv,olccd !,a oho~o up the ruJ ,oc of an 

;., ll,r e,r I ia l 1u ;,a I e ""',.,;a,;,.,. 0 r,,s;,ie ,· a 1,a0c Tie.l a ,, assr,,; a, ;.,,, or "'° "" ra, ·I "'"' s o f p l ,.,,,1, · "~ ~,I"'~-' a,]r,pl , a rnle. 

prm'iding that it., members ""11 not ,ell "second," (that i,, blerroished uticlE, ' to the public. The aseoCTatlor. proclai□s 

that this rnlo protects consumers from shoddy goods. To remain in good standins, , momboc must ,apart its ,ales 

mor.thl:r. The,e repo:-:s flew in 0,- mail. One member begin, ta sell "second," but reports that it isc10t doi.).!s so. The.se 

sales take bu.aboss away :'ro□ othor :nerr.bar,a cf th~ association, "+.o lose profits as a remit. So"" ~-a·"' m.sil, 
mi.srepre,entation, and the loss ol property, bus the liar doe,; not get ac1}· ol the p coperty t ':te other liim, lose. lla.s 

an,onc co:nr:nttOC. a fedcrol cnm,o? The =wm: 10 yco--bus the , tat.rte io the Shcra~n _'\.c;:. 1;, U.S.C. § 1, OllC. tt,c 
I'~' pe l, al, " a;e 11,e. IOon" 1l ,a1 a,l.,ple,l 11,e ' rro ,e, .. ""ls" , ,rle Urr ile,I SI ale_, v. T,enl m, P, ,11 e.,ie., r,,,_, ?73 lJ. S. 39?, ~7 

S. Cr. 377, 71 L. Ed. 700 (1~27). 'J'he t rade as,ociotion we have described" ~ cartel, ~,':tich the firm selling ",eccnds" w"s 
un&rrnining. Cheaters depress tha ?rice, cauaing tho monopolist to lose money J'ypioa;IJ. d-,oy gc to groat !en¢",< to 
disg1'iee their acti-.'tie ,, 6e better to increase their m>T. ,ale, and avcid retcliaticn, TJ-.e proeec.rl<lr'e ~osition in our 

ease i<'ould mako criminals of tho c:oo.atars, would 11£~ § 1J41 to ,hare up cart4a. 

12 Fanciful': l'ot a, all Many ,cl:iolacs under,t,_»d_ the l' CA'\. e., a ca rtel. ha,ing power m the rr.a,ket for athlete., , .E.~., 
Arthur;\_ Fleisher III, Bria~ L. Goff & Robert D_ Tollisen, 1'.oe National Colkgia,o Athletic Aasoc'at:'on, A Study in 

Ca,tel Ue':ta'.~or (1992); Jo,epb P . Bauer, Antitrus, and Spo,t,: Must Competition on ilie l'' e !d Displace Conpetition in 

tho Marketplaee?, 60 Ionn.LRo,·. 253 (1993); :Roge,r D. Blair & Jaffray L. Harri.on, Coopo,ativs Bu)ing, Monopsony 
Pnwec, a,r,] \nl ; I rnsl p,.]i,·J·, E(, l\ ... IJJ .. l\•, 331 ( 099> ): T.ee Cml ,lma ", Sprnh a,r ,] ~nl ; I rnsl c Sl,. .,,l,i C ,l le.~e So" ,ler,I , 

bcPcid to Play<,~~ Notre Damc l.R"". w~ (1990); fuehard B. MeKcr.z1c & E. Thoma, Sullimn, D<lcothe NCAA E,rp]oi, 

Ccllago Athktos0 An Eronom' c and Laga; R._ointerpr,atation, JO A_»titcust Bnll. 'f/J (irj8 ;); Stephen F. Ross . Mano?OlY 
S~ort, League,, ?3 Mlllll.L . .Rev. t43 (1989). Oee also ~La\._,\. Y. Univecsrtyo:'Oklehoma.. 408 U.S. b5, 104 S. U. 294~, 82 
L Ed. c!d ·; o (1984) (holding d-,at the NCAA'• arrangements foe th~ toloeasting of collo3-= football v:iolatoC. tt,o Sho,man 
Act); Il<nb ,. NCA.',. 977 P.2d 1081 (7th Cir.1992 '1 Ghm,i ng d:sa.g:ree.ne:nt ==g me:ircber, d thls court whether the 
NCA:\.'a costriotions on attJetos v:iolue th~ Sherrroan Act) . ThG NCAA depcas,es athlotaS inoome--ra.strieting payments 

'" I l,e. val""- or I";, ;un. """", a ,,,I h ,a nl, "J,; le. , e,,-._ivi "t ,e, .. ,; ,.,.,.. nf ,,,h,1 a,r I ia 11; ~'""' e, "" "' 1!,_ Tl,e. NCAA I ,~.a l, I l ,i, as 

d,ocirnbic pceccrv~ti,:m oi amateur c-ports ; a more jcundiccd eye ,,·ould ccc 1t ac ilie 1'0e of m,:mopoor.v -powc:r ta cbcai~ 

athletes' sorde<s for loss ,:,an ,he oompetitive macket price. Walto rs ther. ia cast in the role of a cheater, increasing th 
payments to the student a,hlete,. Like othe, cheateJS, >~a1ters found it convenient to h ide hl,; activit ies. l f, as the 
pro,ecato, bolio•,;a.s, hi, ceportory bcludod extortion, ha l:ias usad methc,d, that ,:,e law donias to ?Orsons fighd115 

,·~ ,-1 els, h,,, I-or I l,e. '"' r,ne,r, w~ a"' ,rnweme,l orrlJ .,; , l , 1 l,e ,ie.,-•;1 I l,al '"''"e' I I l ,e. n ,,;,.e ,,; 1 ie, '" 1,a y , I; l """ 'l., 1 n 
"-prafc,s10nal" athictc.a. For current purposes 11 mahcrs ~ot whcilicr tt.c NC!\,\ actually manopo,:m,zco tho ma:rk,ot foe 

pla)'<rs; tho point of tltia diaeussian is ,:,at t~-• prosoc no, 's theory makes criminals of tt.aae wl:io oonscio,.1.S!y cheat on 
the ruJ,,,, of a pri,~te ocgamzation. even if that org~nieotian i, o cartel. We pursue thi, pcint becau,e any theory that 

makos crirr.inals of cheatecs raisos a rad flag. 

13 C~_eater, ore not ,el:' con>Cl01'3 champion, of the publ'e w<ea; , I'hey are in it foe profit, a, npac10as and mEn:ia<:1ou, ~, 

those "+.a hep~ to calloet monopoly rants. Maybe mora; of-cen mom·oers of carte'.< beliov.a that rr.ano?OlY ,or;es tho 
public interest, and the;- ta;<e their stand on the platform ofbusine'IB ethic3, 'O.g. , National Socie ,:, of .l'rc,fe.s,' onal 

Enginsers v. UnitGd. State,, 4J5 LS. 679, gS S. Ct. i:J55. 5~ L. Ed. 2d 637 (1978), while choat~rs' ja.s,os ha,.., boen 
w<.>hed. l'>ith cynical acid. Only Adam Smiili', im~sible h<nc'. h:rns tf>eir sell-seeking activities to public benelit. [t i., 

c,cucc fo, rcirct if poo,cucorc, aosumi~g that -perco01C ,;~th Jo,,. rci,;ard fo, hone.at\' mus, be '11lkin, , use the criminal 

la"' I" " 'l'l"e" I l,e. ' ""' J"" ' ;, ;.,e. J "o "" I lral "rr,l~u rr i,re, ,,._,, lel,. Of '"'""' f--, le ,·al la hs ha,e heen ,,,,.,.] lo enfun·e 
cartel, before: the }'ed.erol Jlaritime Commis,ion i, a cartel enfa,cement devtce. Jnron,i,t=t fecleral la·,,, abo occuc: 
the 1_-nited States both subsidicoa tobacco gov,•ars and dis<au:r~ges p•oFle frorro srrooking. So if tho Un ited States 
sirr.ultaneo1'sly forbid, cartel, and forbids un~erm1ning cart~, b, cheati~g, ~,e ,',all ,~_rug our ,houldfl> ~nc. enforce 

b,:,th laws, condemning practical jokos along tho wa;-. But ,·.+ta, is it about t 134-1 tl:iat labels as a crimo ~ll doeS!itthat 
inllicts an:r loss on anyone? Pirm.s olter. try to loo] thej, oompetitors, sUTJ)ri.si.1g them w'th new prnducts that emich 

thcic b'caOUl'lCS al thcll' rim!,' c,rpcr.oo. fo tt.i, □cil '1'aud b=iucc large OCi!,1lllUti,:mo lllC'Cihlblv uoe foe mmlf "[A]n,• 

",h,.me."' a.I ; rH-e '" ,leJ, arnl, o . f.,,- ol ,1, in; "~ , ,.,.,,,.Y .,,. J'n>pe,1 y l ,J, ,rre"""'r r alse "' rr,m ,lnle r, I 1uele .,-e,_ 
repre,enIBtions, or prc,m,se," reads like a description ,,f ,chem"" t,, l"t money o, p coperty by fraud rather than 
motl:iods of doing ·ousiness that incidentally cai:so lossas. 

14 None d the Supreme Co1'rt·s mail frnud casc:.c deals .,..;ti,_ a sch,omc in "+.ich the defendant nmther ob,aL»cd nc,r tried to 

ohlai" I l,e v;,., ; '" ', l"''l '"- ' I y 11 l0cs, lrr,w..,e ,·. a,I, lre_sse,l I he 'l"e-'I ioro ~·hel 1,~, , o IJ S C § 37 1 _ wl, i..J, pn ,], ;7 ,; 1, 
conspiracies ta dffiaud the United Scates, c:-iminafue, plans ilia! cau,e mcidente.l loas tc the Treasury. 'Janne, v, 

llnitod State,_ 48~ U.S. u:,; , 1'JO, 10; S. Ct_ "-/ 39, 2;~:.i., 9·; L. Ed c,d<)'.' (19~/• . ~.aids that§ :J'/L app!ies only wl:ien the 
United State, is a "target" o! t~.e ±raud.. scheme, that cdl:se indirect lc,,;ee, d.o 11<>, ,;olate that statute. 11-!cKally trlLs us 

that§ 371 oovars a hroadorrangoo:'frand, thar. doas § 1:J41, ,00 4 63 LS. at 358-59 n. 8, 107 S. Ct. at2.68t, n, 8 , and it 
roll""·' 1 l,a I h u, ;,re_-, l'lans "" '"i n~ ;, • . ;, le.rr lal los.,e_, a , e. ""' ma ;l ,-,, ,.,I. We l ,a,·e h.,.,., ,u ,al ,le ,u r, .,,] an y ap1,el la1 e 

c,coo.c seuarcly rcoohing the quco,10r. "+.c,hcr the ,,emu's ioas :nust be a_» ob1cet'vc of the sehcmc rath ,or ,Mn a 

hi!"'" I u ; .,f ;,, pe,l,a1" he. " '"" l"'"e, ·ul ;,.,,, or I l ,e. l ; ml II ,;, ''"e "'!"e_se_rr ,, a,e ' " ,a,"- ' ~.,,,,,; ;n~ 1" 1 l,e l'"''"''n '"' , 
however, there have ·oee.» such ca.,e.,, and in ti,;,, circuit. 'J'he Um ted Otate., cor.tend, that we h"'·e a;ready held thas ~ 

scheme producing an incidant>l less ,iol>toa § 1:J.Ll Aropresentatiso sa:npk of tho casas tho pcosecutcr citas ;;~_aw, 

that •Ye have held no .such thing. 

1~ For example, U~itad States ·,. Ash:nan, ?I') F.1d 469, 4// 8~ ('11h Cfr ".J'J2), affirms convictions for fr aud in a matcbod­
o,der seherr.e on t',e floor of the CbicaJo l\oerd of Trade. Cu,so□er, sent order, for e,eculi= ' at the ma:rket." Jradecs 

pairad some of iliGso ord9l's o:'f the market at tima.s chosen to divan p:roilts t,:, th~msolvos. This depc's;OC. tt,e customora 
OC the benefit, provided by an open-outcry auction, rroore imporsant, it mO'.-ecl mone:r directly I:= cu.s torners ' accounts 

to tho trad9l's' auo\lllts. Tho tranafars " 'ere tho objective of tt.o sehGme. Nothbg com?arablo took place here; r.o money 
"""'"-'] ,-,m,, 1 I,,. ,. .,; , e ,~; , ;"' 1, , Wa l ie ,, . Tloe,-,, i,, 7,. '"e',e•, .,m,,e. pa.al l el ;., A,l, ,,,a., "'~ l,e,,l I l,a, 1 , a,le, e,e,·ul .., ] , fo e. , 

the market""" limit-up or hrrut-down coul d. not support mail fmu~ oon,ietiono. Id. at 47g. Once the market ha~ moved 

the limit ior the day, ou.atmr,ocs ro,eR·od tl:ie same price no matter when or "ith who□ they traded. A custama:r w'lling 
to tr~de ~ta kr.o~.'Il pice is "',Ke a umversity m1ling to gi,e a scholarship ,o a kno~.'Il othle:e. A castomer who lase., th~ 

honesty of iliG traders, but no mone;, has not beon defrauC.od of property; a llllh,ar,it; t~_a, loses tha ·,one:fits of 
amateuri,.n like-,,i,e ha,; been depri, ed =ly o! an intangible :ight , •Yhich pee McNally does not support a cor:v'etio.,. , 

16 llnitod State, ,-_ Roehma_» susta' ned mall fraud oon,ietions arising out of a lawyer', anem?t rn bribe tho elaims adjustoc 
for an ' nsurance company, .Retaine~ tc, repr,,,,ent the ;ichm of a~ accider.t, ,he lawyer offere~ the adj aster 5•0 of any 

sottlomor.t. He,n; v,as a frai:d aimad a, obtaininJ :ncnay frem tho insurer--a sot-Jemant was the objsetR·o rather tha_» a 
byproduct of the , cbe.ne. The la•yyer defonded by contending that, beca,.i.,e hC, client realiy had been injurecl, the 

ino,,rCl' would have =id anywav. 944 F.22 al ~.10 . Thu: was h,i:olr 1mi:la11,i·olo: whr ''''" the lri~= "il1in~ ,o bribe the 
a,lj,,., le ,·" Tl,e. so;l,e.me was,]e_,i~n,.,.l lo ;.,,,,,., ,e I l,e. seJI le,uen I_ m I" ; ,.,l rn·e I l,e i""' "'' lu pa}' Herr i r ;, , ;.,,u, e.,l wa, 

not ne~hgent. At all e,,ent,. w~ observed. th~ statute prohib't , echeme, that are de,ig~ed ,o bilk othe, p=ions out of 

mor.oy or ot~_oc preporty; the lav.1'<r's ,chomoa h ad this objec6 ·o e<>an theugh tho deco it might ha,,. boon unna<ossary. 
944 }',2d at 330 31. W altecs lacked anv ,imila:r de,ign te separ~te the ur.R·ecsi,ie, from their mone:,. !hen there i, 

United Statos v. JonGs, 938 P .::,d 7.]7 (7'h Cir.1991). Tho Jor.osas imporsonatad ban bro:<Grs. [n exc:,ange for $4,300 

paid up front, they pror~is.ed to procure large loans lor their clients. Althoqh the:r acceptecl clrroost $10 million ir. lee,, 
they never found ft:ndinJ; ior a smek client. :.'<c,.1 shey d'operncd tl:ic moncv in an effort co prover.I the aos•=rrocnl and 

,·olle-,1;.,,, nr la, eso, 17,e. hrn ,IJ' -Ou, l rr,l,J ;.,~ 11,a l 11,e. """' vioia 1e,l lm1l, ~ 37 , a rn i § '313 (wic• r,•a ,r ,]) h y J"e •, •,rli,r~ 11°'" 
United State, from IBking it, cut of ,1:,e proceeds ~oe., not su;,port a c.:mcluaian that an;- deceit that inc1dentelly cauee., ~ 
loss to someonoa also ,'iolates feder al law. 

17 ].fanv of our OC\CCO a.sk i<'hcth,or a particular s±.c:no dcpn;,-cd a vtctirr. of proi:0&1, E,J; .. Lo□bardo v . United States, 8t>;; 

F ?rl ,55, ,59-(,r, (711 , c;,. ,9,99). Tl,ey ,h .. , ""' "i1l , ,, , "-'"l'l'"_,;, , n ",lep,-; , ~" lrn 1 "';, l , an e r, rpl,a,is un "pr "I'~' 1 y" -­
"h'ch, ur.til the enactmEnl of 18 L .S.C. I 1346 acl:e, Walter,! conduct, ~,as eseential to aYoid the "mtangib]~ , i~ht , ' 

doctrine that :l.leN,Ily jettisoned. No one doubted that the schemes " 'Oro deaigned to anric:, ,:,. perpetrators at ilioa 

vict;m,' e.xpe,,_se; the ~nly ~iffier ft) wa., the p m pe, cha ract,,Ti,at ;~n cat the ~epri,·ati~TI .4 "KTit ,mt; I tTicl,), hau. "" ~ealt 
"ath a sehc□c m whicli th,o defendants· profits i<'Crc t,, oamc fro:n lci,;illmatc b'an,~eh= in the market. rath ,or Ul<ln at 

the •~'P•ru• o:' tho ,i ctims. Bott, d-,o "schema or artif'.co to dafraud" clause and the 'obtaining m=•y crr pro?•rty" clause 
o:' ~ 1343 contemplate a l:!'an, Cer of so□e kind. Accordinil.v, fo l1o'\ing both the language of I ,341 end the implication d 
Ian~or, "'a ho ld that or.I}· a schamo to obtain money or other p cc,porty fro□ ,:,. deli□ b,- frall.C. ,iolatos § 1341. A 
d.eprivatior. i s a necessary but not a ,utticient cor.di,ion al mail fraud. Losse.s tt,a, occtE as b)'Proc'.ucts oJ: a deceit±ul 
seh,;me de r.ot satisfy tho statutory ,oqui,em~nt. 

18 Anticipating thas WE □ight comE to li'.i, oonelmio~, the pro,ecusor ron:end, that Walter , i, r.onethelee., gmlty e., an 

aidar and abottor. IfWalt~rs d:d no t dofca1Cd the unha,:rsitios, tha argu.m=t g0€3, th~n ,he athletes did. VI alters put 
then up to it and ,o i, gui' ty under 18 U.S.C. ~ 2, the argur.1ent conc'ude,. ll.rt IDS indictmem eha1ged a scheme bJ· 

·w ,ltcrs to defraud: it did not depict Walters a s a~ aide de camp m the stndcnts' sehcmo. The ju_-, ,coci,cd a boilcrp!.,.tc 

§ ? ;., , , ,-,,di, n; 11,;, I l,e, H)' was "'" "'1l""' I '" I he j ,,r·:,, rn· ror I l,al mall~, I" I l ,e rli,1 ,i,·I m u, I e ill ,•, he. fo . e. m ar1 e.c I l ,e 
remand. !JlC.c=ndcnt ':l:robkas C.o~ thic romo,me of , he schoac--nat lcact the difficulty of bchc"'n~ that tt,c ,tu~cnts 
hatched a plot tc erroploy fraud ,o cecoh·o sc:oolacships that tha aniv~rsitioa had >i<'ardod them long befona Walters 
a c,-ivad on the ,cene, and the ;ack cf e<'ider.ce that iliE srudem, kne" about o, coald foresee an;· :nailing., . Walter, ;,, ·Cl}. 

all aecounc.,; a nast;· =d untru ,,,,,,o:s::'ly :fu]I,:,,,,, but th~ p,o=utor did nor p:rova iliat H, Gffons tc• cir=:nvont tha 
NCAA's , ~le, arroounted tc ,~~iltraud. 

19 REVERSED. 

tlon. Rugi;ero J. Aldi,ert, of ,he Third Circuit. sitti.).!s l,:r d.e,ignation 

The Un' ted State, contend, that ·w alters bas •Ya'vec'. the cau.sa,ion argument by !ailing to :aiSE i , "ith sullicie:nt specificity 

afto, remand. Yet tl:io jud;i,; addrossod tt.i, subject and ,ajact~d Walta:r, ' argument on ,he merits. 775 F. Supp. a, 1181. .An 
a ,·zp men l l "es•,r le, 1 .. J.,,,,l, e nu,ri\, I, rl ,aw a "''l """"- rnrm 11,e ,li,1 ,;,., j,r,]~e l ,a, he.e ., l" es•n"e.rl ror , le..,;,;.,,, un appeal 

Morco·,er, c:msation 10 an clement of the offence, and V{altcr, acprcssly contCJIC.cd tl:i~t the c·.idcnoc ,.-a.c dc.c"'icicnt . Both the 

plea >Ereoment a_»d_ tho lotter ai undoratan:ling wagatiatad by the parties presen·e this concontion 

l!'ases such a, Un ited States v. Goodrich , 8·/1 F_c!d 10u, 101J (nth Cir. 1~8)); Unitad Sr.,oa v_ E,a_"", 844 F.,d 36, 3~-4u (:.cd 
Cir.,~an, a~d United State, v. l\aldinger, 838 F.2d 176, 1~0 (btl:i Cir.1988 ). oontair. language impl:,in~ ,uppo,-,: fo, Waker,' 

position. but nen~ of these cases directly co:rlrontad tho q uost:'an. Other '''""' canta'n la_»guage seerr.ing to Wldermina , hat 

po.,ition, e.g .. Un' ted States Y. G'mf>e l, 830 1'.2d 621, 627 ( 7th Cir.1987\ bus a.i;ain tt.e court did. net conlrom the i»ue. 
(Gimbel rov=aod the condcti,:m on McNa] y grounds; tho panel's ?as•ing cbsal":ation that tho schema "casu!tod in the 
[ ,. ;,. , ;,,,J I ,ein~ , lep, ive.,l ,.f m,K rey or !""l '"-' ' J: • l ,ar<lly ,e ll le., 11 ,e 'I' e.,1 ;,,,, i" ,,,,,. ,,..,._) C, "" ,J;, ,, i,·1 """' l,a, l,e,,l I l,al I l oe 

vtctirr.'s loss m1'ol be a~ obicct!'1•0 of tho schoac. United S,at ,oc ·,. Rc~an, 71~ F. Supp. 629, 0.10 .16 ("S.D.N.Y.q8g). The 

district court's opinion in Walter s' ease ~~•a:rs to bo tho only "'-'P"'•slo• coJtray a,,thority 

:fh• Un' ted States r,;,casts tltia argument by cont~nding that tha uni,·ersitio;; lost (and "1-1' alce,rs g,inod) t~-• 'rii;htto control" 
"ho ,eaeR·ed tl:ie schohrshi~. 'l'h' , is an inIBng1ble rights ,heo:--.- once remo,,ed ,-;eaker even thar. tt,e po,iti,:m reJec:e~ in 

Ieuhbi ,,_ IJn' ted States, 8·fa F.,d :c,:.i ("11h Cir. 1~8)), and l'.ni,o~ States"-Hohoc. 840 F :,cl l;H;, (";th Cir.1983), beca,,so 
Walters was .101 the univecsitie,' l'duciary. llorre v, United State.,, 940 r .2d >15 (;,th Cir.1s91). d' d not purport to o-,ce1rule 

Ieuhbi ar.d Eolear, and is at all evonts ~ casa 'n whioh t~.e fraud (a) transfomad preporty frem ,'ictim to porpetrator, and (b) 
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