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United States v. Walters, 775 F. Supp. 1173 
(N.D. Ill. 1991) 

U.S.. District Court for the Northtrn District of 111/nois, ns F. Supp. t173(N.O. Ill. 1991} 
October,,. 1991 

ns F. Supp. 1113 (1991> 

UNITED STATES Of America. Plaintiff, 
v. 

Norby WALTERS. Oe(endant. 

No.88CA709. 

Unlttd St3t CS01Stl\(t Court. N.0 . Illinois, E.O. 

ouooer 1 1. 1991. 

•117◄ Robert Vold, NCNYOrt City, T)'r Ol'IC c. f lthl'IC(, M oyer. D<own & P&att,Chiogo. 111,, fol' dcfcn-dont, 

MtMOAAfllOUMQ,-IN ION ANO QftOtl\ 

LCINtNWCtltR, O:strictJudgc. 

Oefer'd.1nt..No,b)-Walt~rs ("Wal!ers''). was ch.i,aed 1n .1 SWet'l•count !f\dict.men1 with R.ic.ket.efina. ~ h !teema 
Conspi,acy, Mail Fravd, itnd ConsP<ilcy.On Af)(il 13. 1989, in a ttial before JuctgeM.arovkh cf this court.• jury con"'aed 
W(lt\0'$ l'nd co-dtf~ndant, Uoyd a'oom r OICH;m"'), q,n ,:x covnu. lfl(l,..(flngi.wo c:ovnt$c>f m(AI fr•\.d. O"Septtm~t 17, 
t 990, ,h(l Stvcmh Ci,cuit Cou11 of Appc~ls , cvcrsOO .ill the corwkti0t4 andt(lm¥1ded {he c.isc for ;, new trial on thQ 
grouna lllal it h.l':I Deen .tn crr0t tf> refuse to hStruct 01c1u,y oo tncacMct acrcnoams rccciVco Jfom couns€'1, 913F.20 
388. Sloomsubstqucnuy rc<1uesuo assignm<'nt to JuOgcMarCW1ch p.,rsuait to G<'ncral Rutt 44(,l). The case w,1s 
thtrtfe>rc tlifurc.ac:cd f0t tri,:,l, and W.1ltcrs iS before :his C()Urt on remand. 

Defendant n(WI moves to d1srruss (he ,nrhctmtnt. arg:umgthat the ev-.:lenct presentedbY the govttnm(flt <tunng hrs firsi 
lrial ('WaltEJs 1~) is inS4..fftcient to support a gu lty Vf;Ydict on the mail fraud • 1175 coonr.s. 111 Oeferidant'smotion raises 
several questions concerning the scope of the fedetal fl\,)11 ftai.d stab.Ile, 18 U.S.C. § 13,41. After Cirefvl exam-oation. the 
court (f Pni~ def~dan1's motion to d i-J.mi$S thP l:ndictmPtit. 

Facuond ProcNurol Hlscory. 

~con:lin2 to the lndictrnent. w aiters and Bloom. ope,ratiJlt as World Sports and Entertainment. tnc. (-WSP). ~pp,o.Jched a 
number of tollege foot!xttl p~yersand persuaded them to signrepr('Sentation ,1greerne-nts r agreernentS"). Walters and 
0'clom P<'C,Cntcdth,cn-o,,elv~ ,XI, C) ~encc<t •scnl~ W'hQ(OVkl "'"i ~! lhc Dthlct~ ;n po,:1t·<ollq i.,tc (ort.t'.,(t ~,~.,,tlQn, 

with tlatio~I Fo<ltball te.Jgve fr;,~h•s•orgilni1..atio!\S. ActOC'dlflg to ,he incll,tmtnt. Wi11lttl"$ind 81oomoffertd each 
pl..tyer a ·s1gn1ng oonl.l$." wh.(n was incteitsed if an i111nlelt iippearedreh>ewm ,o s1gn.1n(lvce.-nt?nu onerec:s ll'y waiter$ 
t n<t 81oominclvclecl: ·brge .amovnts of cash; monttilywlre transfers of fu.nds; in:erest,free loans;t1utomobt1es; , 101hi:ng 
,onc,n. ,1nc:! airline tkkets; trips to New York Oty. hot(ll ;,ccomrnoOOtion-s.; 1.1se of limoos,lncs; trips to mJ\O< (lflltrtaitlmen1 
ewnts; lntrocJucoon to J)(Omincnt cntCf1.lincl'5; c.aSll i>Jymcmsand otlle< bene~s !or family members: ,1no insurance 
policlts," Si.:pers~ding hdictmem coum L 1 14. 

A ma;,r source o( some play;:rs' relucten, e W.JS the fact tt\at t~ National <°'teg.rateAlhletkAssod.ation (''NCAA·} the 
Mid•Alnerican Athletic; ConfEfenc:eand 1he lnterColleRl,al.P Bia, Ten CMference C-Big Ten~)(collectNelv referred 10 asihe 
"As.sociationn Nd regula1icns which strictly ioverr.e(l 1he amaievr status of a1tiletes •Nflo played fOf meml>Ef cotl tges. 
Essenti~Hy. these<'@&\•l.ltions I>'~ 0-~t ~ «odf!f'lt·~thle\e ~s in@l:;aib le to JW'l<i~te I" inte,cone:g4te ~(tltetics if th.C 

.ith.lete: 

(1) COl'lttacte<t wil.h an agent~ be repre$e'ntecl in the marketing of the athlete's ahletic itbili ty or repvt~ion; 

<2> ag,~d to re<eve financial comi>en:salion for p,c1nic.ipati0fl inintercolk!-giate athletics whe-n the 
compensattin w a5, to be received lollow.ng the con,>letion of the ath'ete'sintercollegi.ite career. or 

43) rec;eived financi.al assiStance from a so,u,ceother than the school-.idministered pro:ram, excluding w pport 
received from 1heathlei;e's famity or aid awarc!ed wthov,;reg.ard to the atttete'sathJetic abitify. 

NCAAI Ul(:S.)00 l'C:gUldtlOflS p11MO("(J fOI J umt o,n lfl(: nunoe, Of auccoc :,(1)01¥SlllPS wnicn d SCll<X>I ((KJl(J o«cr e;rcn 
yC?ar in any parucular spon, In OMsiOO I A footDa11, e,1ch schOol was pcrmitlCO to .lWal'CI up to 30 .1tn1cuc scholatShips per 
yc:ir. Tl'\c n:lcs furthct prC>Vidcd tNt a c~1cgccou1c1 t,..avcno rm,c th.':ln 9S sehobrShip,s in effoct t:ich ~a, 1n.1ny 
D:lrtil\11."lrSQOn.. 

tn or<le< to implement these rf!'gul.itions. 1he AssocUtions requ reef Ute athlet'510 subnit Eligibility statemen1s 
(".Stilttments"> to 1he c-0Hege-s <ettlyin.g that t~ey had oompliedwith the regvlations. The statie-ments wEte then forwarded 
to the Associatt()(l5,. T~ ,eg\,liiitions 1)(0\icktd thilt ,1ny athlete who knowingly svbmintd falsie o, misleading ir.forimtiQn «i 

his college ,egii<Otng hlS compll.1nce wilh t~ regvt.:itions was i.neligi"b1e to coml)Ete in kuercollegj.att (l1tiletlcs0< tortceil,e 
.in ~thl,e,ti< s.chol,;.,,s.Mp 

rn orcle,t to persu~dtt ttie ph1yers to sig~. W~Jt~s and Bloom all~edly devised ~ sche,~ top-event the drsclosure d the 

agreements. firsi. 81QQTI and w aiters told each pla)~ thin WSE's copy of the agreement wwld be kept hidden i.n a, 
offKc '4fc. Secord, in die event tNt thc4grc«ncntwo5 di:J<~r ed. it w.o5po$t·dot«luntil after the pl~yct'5cligjbility hod 

expired. 
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The indictment ,1legcs lhat on a number of occasions defendants' pfactlccof signing playc,s to the agrtcmc-nts resulted 
tn the :subrrb:.iOD of f,o1lsc 1ntormo1;1on to both tile 4 1176 cOllcgts o1nel the A.ssocMdoos. After :signing repre.c:t1wtlon 

:igrtcmcnu, a nl.fflbc, of p&~rs p<Ovidcd smcmtnts to their coucg_es certifying th.'.lt they were digible to pl,1y 
interconeg;.ue tootb.oll. Ttiest repttsMtatlons were talSt-. since tM (Ja~ eligibility wmiNted upon tM emutiM 01 
the .Jgrttl'nl!nts. Tlie irdictmcnt futhcr alleges tho11 the submission or fol~ informaticln desirivcd the schoobof bah 
schol,uship funds and the rig.ht to allocate a fitnited number of schol.irships ilmong clig.tblc ,thlctu. 

DISCUSSION 

Whert a dcfond.:>nt moves to dtsrniss an lndic:ment. the coun is "notconctrnt<I with the trucl'I or f:llsityor .lrrJ f.ict.i:il 
,u~.,t-On ... (i)ntt~ the i~~i,e 1~ whethN' the f.\ctt .\~ .\l~ged co.n~t11ute \11.obtiOM Gf the relev.,nt ~:uv.e." U.S. v. 
l)'tlf, 677 F. Supp. 1370. 1374 n. 8 {N,0.11. 1986); 5ttOl$0 U.S. V. SOmpSOII, 371 U.S. 75, 78,79, 83 s. Ct. 173. 174-7S, 9 L Ed. 
Zd 135(1,62..). 

Oiefcnd.in1 Wolter~ mQ'"¢,. the cc>~II\ to ~ml,.$ t h e .ndi,ctmient"" thrtie g:tQ.,,n,d,-: fl,~ the go,,cmrncnt ho,. follcd to oUcg~ 

it viol,:ition of them.ail hvd s.tatvtt: second. the evidence is, in$1JfficiEt"lt lo p, cwe thit defen~nt knew t'i:>oot the false 
tet)res.entations mac:,e oy the .a1niaes to the coneges; ano 1hlrd. 1he mans, Wftfe not vM'(I "inrv11htt.ance or u,e anEgec:t 
SCh(lm(l.al 

S.Cop• of the Fedet.ll 1.4.lll fr.lud Stature 

Ocfondant challenges the indictm,nt on the ground th.!t t doe1 not <hilrgt him with .:w, offense under the mail fraud 
statute. Tht fede1al mail fraud statute p1ovides in rt levart part that 1w)heeYer, havio: devised 01 intending to dev..se any 
,<heme Ot" ,rtifi<• <o d•frai-.i<I. o< for obuinins money or propertv bv me.i"' of false or fr-.iuc!v!ent p<eten~, •• fo, the 
purpose of exec:\.Cing such S<hemt or attifke -· pl.aces in arry post office ... any matter or thing WNtevei ... shall be fined 
uot"'Orc thm $ 1000or imp1iwne;dnotmor cth<1nOvcy«1N, or both.· 18 V .S.C. S 1$41. Ociend<111t ,Nini.dim thdtthc 

mdktment does not properly allege tha1 the scheme WcJS -devised ... for obtaini~ money or prope,1y.• 18 u.s.c. § 1341. 

ocfcOCIJnt ildvJnccs two anJtytic.,ny diStin<l ,;rgumems. first, <lcfcnf)ant e-0-ntcrw:ls th~ the rnalf fraud stJtute, as 
1ntcrprctcaby tnt un1tc<1 st.itcs Suprcrrc court 1n M<NOOJ v, u.s., ◄tu U.!>. sso, 356, 107 ~. ct. 487S, 2879, 97 1.. t;(l,2(1 ii:9l 
(1987). only:>pplits w~re tht ":>ffll'mative goll• of a sch~ is to otx.aln IT'O~Ot pr<lpertythtough fr~ud. Accord ng to 
defoncl:int. lht smeme :>Utgtd WM not -,mrm:,uvel'{dtslg.ned to depiw! tht COl~gM of SChOl~rsl'llp fund$. Otfo.ndllnt 
maintains that. al mo.SI, his <ondutt only inddt'ntolU/ cffcrted such a depr;,ation. 

Se<:ond, defie.ndant a,g11es, thtlt tht<olle.ges, dit1 not suffer• de~tivation of p,roperty ormo-nE)' • s i rtsuk of his a«nity. 
be<.avse the sc.h¢1.a-r$hip money wovkl have been p,.id to the plil,~rseven in the absence of the alegedscheme. 

contr.)ty todefor.d.-.nt'S t:irnest :isscn.lons. the Sup-eme court's dedSiOn h McNollydoes no.t funy re~ thtse rwo 
questions. It docs., hO\\Cver, provide some guidance in Cll.Jlu.>tin.g the merits of defendant's argu:mcc,ts. The oou-rt w,11, 
therefore, ~rieOyexamine l~ Mc:No/lydecisioll. 

McNoJly 

McNdly lnvotvt<l .i m:iil ff:iu<I ptOSe<utlM of l'HO commo.nwe:ilh or t:entucky offid:ils. The te-tev:int portion d the 
,l\dktl'rletlt d,o,g.ed the defelldonts w ith a ~h!Me "to delroud the d1iten, on.Cl goverrYnentof Kentucky of the.Ir tight to 
have ;he C<lmmonwea'th's affoirs<ondlcied honestly .... - Mc.Naily. 48]. U.S.at 353, 107 S. Ct. at 2878. At trial, lhe jury was 
not tOld that In order to <Omtct they ha() to ftild tha: 1he Comrronweatth cl Kentucky had actual ry beendefraudedof 

mon'Y' or property. Both defendants were convicted on the m~1 fra~ coUlts. On appeal, tte petitioners arg11ed t.hat tht 
mail fraud tonvi@Ons were invalKI because the •1 1n jury did not firid that the scheme was de\'ised to obtain money or 
proPffl)'. 

The IJnitOO StJtCS Supttrne Covrt ~grood. Although\he $1.)lVt~W.,)$ ~J(uid i.n the disjun«ive, lhC COt.trth(lld lh.)t iu 
lcgiSln ivc tiStoryJnd trild1tiona1 JPpfic.atiOn requirtd lh.K it l>Crcad in lheconjUlCtlvt. In o,dc< for .in indicurK•nt to 
St.'lndVn(IC)" 18 u s.c. § 1341, 1he offense Ch.)f'iC'ld must i MI()~,) sctw,.mc tMt W3$ d~$Cd 10 dC'lft3Ud ()ltdtOObt.'li l'I 
money°' property by f.:itst ot fraudulent prettnses. As the court st.:itt<t. ~rtJ~thcr than construe tM ~ure In a mann.tr 
th.!t ltove,1-1., GUt~r boundoties .,l'!'lblguo-u.s ... we tcod S 1341 M IIMl~ed In SCGpe to th~ pr-o1ectlOI\ of propeny rights.• 

McNdJy, 483 U.S.i>t 360. 107S.Ct.at 2832. 

A) Meanin:g of • for obtaining money or prop,e,ty• 

Fono.,.;ng tile- Supreme coun·s de<lsion 10 Mc Nalty, ,1 nurr.t>cr of coun:s hJd the cppommityto ad<fttS$ ltlC- a,:p,lical:lility of 
lht rr..111 f'r.ll.ld Sut1JtC h C.,Sts Whtrc tht otteMt e:Nrged invotte<I 3 non.«onomic dcpfiV.)lion. Many ~I tl'le$e C.,StS WCfC 
post-ikNOfy Ch:i1engts to lndlct~nts 01 COrv.iCtiOl'IS wt'IICh Mij bee/I h.3nd4!d•U~ or tnttrtd btfCft thf MCNOflyd«lslon 
was issued. Invariably, the underly,:ng schcmetflvol\-cd tlY.- bribl?ryof a gO\~rnmcntal oft'ld<11 or tJ-c use of political clout to 

inftucoce a cettah go11trnm,:,ntal c:lecision. Tht courts rcjtctcd the use of the mail fr.-,ud S(,)tlJt~ in the~ so-c.1lled 
-intangible (l8,hts" p,ose<utHms, explainng tl'Mt the st.ati.r.e only reached schemes "thn had as tht'ir go,11 the transfer of 
~omcthing of «cnomk v~lvc to the c;Scf«-1d~r:t.• U.S. v. Dr;kRngcr-. 838f:.2d 176 (<ith Cir. 1988>. S«ol10 US. v. (;rxxfrkh, 871 
F.2d 101 1 (1 1th (ir.1989); U.S. v. M!Jndel862F.2d 1067, 1072(4th Cir.1988lcert.denie4. 491U.S. S06, 1G9S. (t.319:>, 105 
,. eo. 20 699 (1969). 

m~ oper~l lv~ l<1rgu~g~ In BQkJfngu I'S -«onom1c va'!uc.- t o com~ w11tt1n me ~ope of 5«tlon 1341. me $Ch<-11te must 1-.a\'C 

Oetn <ftvistd to obt.,;n •moncy or proptrty," H~'ff. by Quoting 1:ingu:igt out of context. dc!tnd.,nt m,>nlpJl3tM the 
pl.,in me.,n~g o-t 3 number ct po.st-McNofty d«iSiOr$, Ottend.:int :irgues that s«Uon 1341 only ptJnifflcs:, scncmeth:it 
Ms •u Its go.11• tM dep,rtv.:itlon of money 0t ~roperty. Orfencs..""t m.:int~lt'$ m.:11 since his "gonl" w.:is not to <rprlvt tht 
coUCgi?s of schokrship money, hlSactM!y does not come within the punitf\"C ambit of th~ rmil fr.>ud st.:tute. 

Defenct<1nt relleson a 11vmbtr or ases. n cld<Stion to the one$ cited S(1pro, to SIJ?f.lOrt his d.aim l~t a schemt mus1 h<l~ 
•as, iugoal~tht depriv-1tion of money orp,operty. l.n Wordv. U.S .. 84S F.2d 145917th Gt. 1988).. ihe defEt"ldan1 w;Js •n 
jttorr.ey charge<lwi t.h b<ibtng a sme co11n. jl.1dge inorOOr to secure a svspendec:I senttn<:e fc,r j client. The client'$ <.ise 
w;,s pvl on tho <ovn"s .-..gvl~, c;.;il(!tl(t.;i, Wh.cn the dlen~•s u~w:as ()11od, the j...:lgo ~"toncti:!d hlM to l6A d¥ I" jJ,il 
Lt1t(lr, , ~minded of th(ll)ril)t, \he judge oi-de<«I 1hcdefonclJnt r(lk!.)se<f from <vstody.As p..,11 of ltie o,t:inJI 
.arrang.c:mcnt, lilt <1uorn~-y r('imbur$4.?d hlmsd Wl\h the pr0<«d~ fron \he t>.,11 bond refund, He wa:. cwntUillfy t;:h•rgcd 

:ind conYictNj ot mail fr3ud. on :iJ'.lpe~f, tht government defended t~ conriction by :irgulng th.:it the bribery S<heme 
adversely Mfected th~ govtrnmtnt"s security inttrtst In the bal bOM. 

rne toun or apptais rE1ecteo tha, argumen1. I( 010 lO oecause no •ptOOtflY" was. l"aken, not uetause me sc;nem~ wa,s no1 
afflmativelydesigned to d-epo'Ve t~ state of fU p<operty. Under 1Uinois law, the bail bc;ocl is refunded upon the disp()sitk:n 
of thtc•st. whether or not t~ dtiendc1t1t is c,onvicted or the offense charged. In this, instance. the rtfot1d 0<:<ufre<I when 
lhe dtfend,mt wfs, s.enten,ed to 364 d~. The <oort not Ed tha1 had Che ret'vnd been «<:elec-c1 ted becavse of the bribe 
(the<tby depriving the st.ate of iu se,vrily lnttres• in the bond money~;, n'\illll fr a.id prose,t11ion \\Ovid l\i've been proper. 

Captured: 29 October 2023, 15:03:52 
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M~ing~r v. U.S., 872 F.2d 217 (7th Gr. 198'9), involved a schl?ml? almost icknticul to the one in Worf:( with one crucial 
difference: in Mt!ssingt!r, the bribe was continget1t U1pon the issuance of a pre-trial ruling favorable to the defffldant. Tht!lt 

rulmg •117& p("4!'maturely terminated the prosecution and accelerated the refund o:I the bail bond. R~yin.g in ?art upon 
t~ dicta in Ward, the toort held that the atc~eration of the refund deprr.red the state of a property right in the bond. 

The c.1se of U.S. v. HQl~er, S40 F.20 1343 (7th Cir.1988) lnvot,.,oo the bribery prosecution of ,1n llllnols S(JlC trlJI judge. The 
judge hacJ allegedly solicited bribes ln the form of ~10.:ms· from .1uorncys with c.1ses; oororc fllm .100 from pC<Sons seeking 
o1ppolntments by tl'le court :is rcceiVCrs. The g~rnme,nt :irgued th:it by t:ikin.g bribes HolzN became the connructiYe 
trust~ of the bribe money. 8y tamng the-n to rum the money o._oer to the sGite, he dept~ t~ st.:ite of its right to tht: 
prope-ny ln Yiolatlon of S(?ct1on 1141. 

In feje«ins the government's argument, the court ,el(piained that "taking one's employer"'s prope<ty by fraud ... and failing 
to convey the re<ei pt.5 of bribe,y to one's employee-are not the same acts. The bfibe became the employet's propetty 
throve:h the fie1lon of a conwoctive tNst not becavs.e he 1xi,g.ained for them ~t 10 make svre that the dishonest 
e-mployee does noit profit from them.· 1-k)ll~ $40 F.ld at 1347. 

The crux of the ho ldin& in Holler di:5tinsui:5hf-d •deprivation• in the bribery contex.t from traditional mail fraud, where the 
dl!(endant deprives a party of that party's ovm money or property. Here. th~ indictment chargl!s dl!fendant with the latter 
offense, Oefendanit's reliante upon constructive-trust principles to buttress his argui~nt is therefore misplaced. If 
anythiog Is to be garnered from Holl.er, it is that an indt\.'idual who defrauds cm emp,loye-e's {l,l'fe athlete's) employer (here 
coUegel of the emi;>layer"s OWl1 money. may be prosecuted undec- the mail fraud statute. 

OCfcndJm Cites only one caw UlJt comes close to supportlnghiS position. In U.S. v. Regan, 713 F. supp. &.:9 (S.O.N.Y.1989}. 
l~ defcnd.:ints were bond traders and employ~s of ont- of two invcstmt-nt firms. One of the firms, D<exel Burnham 
L.:imbert. rnc. r orexel"). NitN~d Into.:, reaipiMHzat ion agr~ement with M.:ittel. Inc. C"M.:iue1,- As part of thDt tigreNl"lent. 
Drexel agre-ed to II mit its fight to o1cqulre M.:ittel se0Jritlt1. This proVislon w.:is lmponant to Mattel beaiuse- It reduce(! the 
chance that Mattel would losl? its net ope-rating los5 for tax purposes. 

However. unbtknownst to Mattel. Orexel had ·parked. Mattel stock with the second investment firm. The stock was 
p,c1rked so that Orew:el could maintain effective ownership of the Mattel stock in ,spit,e of the re<:'1pi1.a1iution agreement. 
Had Mattel known atxM..i1 this scheme, it wovld have been unwilling to pay as m...ch c1.s It did for Drexel's seMCe-s. 

The de-fooOOnts wtr~ chilrgl?d with "sche-ming to hide- Drexel's bre.xh of its agree-moent with Mattel so as to reap the 
benefrts thet""efrom• in violation of the mail fraud statute. Regan, 713 F. Supp. at 636. In defending the indictment against a 
motion to dismiss, the government argued that •,1 necessary consequence of defen~nts' actions was to deprive Mattel of 
t~ full value of the 5-efVices it purchased .... • id. 

The dlstrlCt. court rej<Kte<I th,11 Jrgumcnt ,1nd dls~ssod th• cwnts of the Indictment rel,1tlng to the Mme I tr ,1ns.1aSon. 

According tot~ coon, ~lilt l'!i oor enougr, lllJt tne scheme ne Clc~neel to e1cpr1vc-1r.s Victims of .1n 1m.1ngjblc 11gn1 tor 
Whkh money or property h.:is been p.,id, The money or property must be., go.:il of the plot, not just ~n inadvertent 
conseque-nce of It.~ Id. tit 637. 

While !he above language rrom Regen seems to provide support for defendant's posilion, a close examination reveals that 
the case aaualty p,rovldes liltle guidance in addressi".8 the spe,ciflc Issue raised by clefendant. In Regott the non·pl•<chase 

provision wM f)tlrt or the orig.in.al reupitilil'1tion a-,greement. There was no evidenc.,e thilt the defendants in1ende-d to 
breach that pro,,,-is ion at the time the rec.apit.aliution agreeme-nt wc1s exec1,1ted. They were simply charged by the 
govemme,ni vAth S<;hemlng ~o conceal the breich af\er the fc1c1. 

In the preseflt case, the misrepr~entations were mc1de to the colleges oftrr the •1117'9 players Wl?rc ineligible to 

participate in lfltercolk!.giaie athletics. The colleges were thus induced to continue ri nandal 'Support through fraud. The~ 
affirmative misrept"esentations are analogous to an initial fraudulent induc~me-nt to contract. 'Since the continuatioo of 
scholarship p.Jymeflts was depende<it up,on continued eligibility.According to the cwrt in Regrm, such an indutement 
constitules ~garden variety mail fraud.~ Rq.un, 713 F. Supp. at 637. 

Furthermore, me court in Regan expl.ilncd lh.11 me- Indictment w.is O'cficlcm bcQus;c it cflargcd the dcrcndams wilfl 
depriVlng M:ittcf o'f .nn ·1nt.:in.gible r1gJ'lc: A3. the court st:ited, ~~ right to l\onMt arw:t f:iithful perform.nnce of contr.nctu.:i1 

obligatlOns Is not property fM purposes of the mall .:ind Wire fr.:iud smutes.~ Rt!gon. 713 F. supp . .:11636. In contr.:ist, ttle 
sctiol.:irships were not lnt.:ingitile .:ind were not aw.:irded as consider.:iUOn for continued player ~ligibll ity. Rtither, the 
continued receipt of scholarship funds was continge-nt on continued eligibility. Waite-rs' offense was th.3t he: executed 
agreements which.,. by their very e:icistence, made the pla~ ineligible to recei>le scholarship money. A1 the same time, he 

alleg~1y knew I) that misrepres.eritations would sub~ue-ntly be made to insure that the players continued to receNe 
the aid. and 2) that those misrep,esentations were necessary to the success of his scheme. 

O'Jfen<fam h,1s f-11100 to support his posltlon t~t ,1 schemg mvS{ hJY~ .)S l t.s •,'lfflrm~tlve objecdve" the depriv.1don or 
moocy 0< property In 0<der tG m.Jke out ,1n offense und~r them.ill fr.aud st,nvui·. A more SCf1siblc lnte<preto1tlon of the 
statute woold lnellc.1tc that ,1 scflcmc Is cJC'V'ised ·fOf" obt.1lnin.gw money or property wt!Cf1 the Clcfend.1nt knows Ulat its 

success requires .n specific fraudulent depr1Yo1tion of money or property. Th~t dcprtvatlon need not be th~ ~affirmo1tNe 
goor °' the •u11im.ate object.Ne" of the schemers. Indeed, the deprlv.:ition of money or property ~ed not directly benefit 
the- schemers, so long as it adY,mc~ thl? scheme. ~ Lombardo v. U.S., 865 F .ld 1 55, 15'9-160(7th Cir. 1'989). cut d~nkd. 

491 U.S. 905, 109 S. Ct. 3186, 105 L Ed. 2d 695 (1989); Sttolso U.S. v. Diwan. 864 F.2d 715, 71~20(11th Cir. 1989), c~rt. 

dtnitd. 492 U.S. 921. 109S.Cl3249. 100 l.Ed. 2d S9S{1989). 

Oefendant Is CO<te<t In one respe<t: an lndlctmem does. not c.htlrge an otff!nse onder the mall fr,iM,Jd Stiltute .slmply 
be(,11.1se tho scheme "rosults• In J deprlv,1don of money 0< propc11)1. In orclcr to convict, .1 jvry must ~love th.;1, the 
dofcndam o~ratcd with the Intent to obt.iln money 0< property by fr.1ud. U.S. v. Rckirt. 497 F.2d S63, S71 (7th Cir.1974). 
Ce.ft de.ftle(J, 419 U.S. 996, 95 s. Ct. 309, 42 L Ed. 2d 269 (1974); (J.S. v. Feldman, 711 F.2d 7S8, 763 (7th Cir.1983). cert. 
dtnitd, 464 U.S. 939, 104 S. Ct. 3S2, 7B L Ed. 2d 317 (1983}. 

8) R~ltvtince Of prt-scht:mt tllglblllty 

Oefendant also m~intains that this prosecution is predl.Jded by the fc1ct th.at the sc~rshlp money would have been paid 
10 the pl.lye rs ln the Jbsef"ICQ of dcfcnd.lnt's S(h-Orne. Neither existing c~e 1,1w nor the IJngwge of 1he m,1i1 fr~ud stat vie 
support dcfcnd.1nt's interpretation. Tlle S{.ltute pu11iS1lcs J scheme cJcvts.ccJ to obt.1in money or propcny by fr.Jud. n docs 

not fouow th:it in ordtt to constlrute m:111 fr:iud the money or property would not h.ivt: t>t:en obt:iined Wltl'lout the 
sctieme. Here, once the represent.:ition .:igre-erntnt·s were executed, the pl.aytrs could onty' obt.1ln schOl.:irsnlp mont:y by 
fr."H.JdU1ently representing that they we,,: el1,gitlle to p&ay football. 

fvrthermore,., bra.nd new deprfYation occvrred <:1$ a result of defenctant's S<:heme: the colleges were deprivt,d of ttieir 
right to alloate attilelic. scholars.hips on the bas.is of truthful rep,-esentations i5 to eo1ch player's eli3'bility. The right to 
cootror the i llocition of i thletic scholarships is a fight protected by the m,1.il frc1ud stc1tute. Ste U.S. "· WoTrers, 711 F. 54.Jpp. 

1435, 1445 (N.0,111 1989); Set olso C"1'pemer v, U.S., 484 U.S. 19, 108 S. Ct. 316, 98 L Ed. 2d 275 (1987). Defendant's motion 
10 dismiss the Indictment ror f,1i1v,c to m.,ike out ~n offense un,cler 18 U.S.C. f 1341 Is denied. 

•1180 oerendanrs Knowledge of f.llse st.1temenu: 

Oefendant (onte-nds that the evidence produced d,vring his first trial was insufficient to StJpport a finding th.,t he knew 
ibovt the fc11se s.taitements which the c1th1etes rnclde to their respective <olleges. Therefore,, defe~nt maintains. his 

pro-sec.vtlon Is now lxirred b)' the Double Jeop,iirdy C1at.Jse of the Conslin,,1tion. 
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Defendant rnis.sU.tcs tile rule of law to be applied on a motion to dismiss the indctmcnL OcfendMt's convict10ns v.ttc 
revffSed d....e to trial enor. not "4!<ause the e-.iden~ was insufficient to SU?JXlrt the v~dict Oefendant. th1!'ef0f'e. 'un be 
retried even if the e'Vidence iritroduced at tri-alwovkl not ti.ave been suffkrtnt to sust•ii his (onvktion tut fo, the error 
even f , in other word~. the !.'OVCC'rmcnt will hOYC to pvt it1 new C'Yiden<c on rctrbl to wnvict him .' V.$. v. llolzu, 8"0 f:.2d 

t343, 1349(7th(ir.1968); SeiBurtsv, U.S.. 437U.S. 1. 16, 98 S.(t. 2141, 2149, S7L Ed.2d 1 f1978)erever~I f0< tri.alem;r • 
.a.s <11'Sl.mgu15neo trom EVldentary insvnt1ency. uo~ not <onsmvte a(lec1scm to the e1reet tnat 1ne gQYernmEnt "'s ra11ei, 
to P'4ve itsc.a-se.1 In testing the svfl'iciency of the indictment a1 <his st.age. the<ovl'\ mu-st only ma.k:e certain that it 
"oonuins the ~ement$ of the offense e,~rged and .idtqV11tely ;nfOfms thedefer..(lant of the spe<ifk ch.irges t1gainSl 
him .... " U.S.v.B((xk,, 747 F.2d 1142, 1146(7th Cir,1984).cert. dtr.Jed,4590.$, 1216. 10$$.Ct.1193.84 L..Ed. 2d339 
( 19851-'" 

After txamining the indictment, th!! col#t i$ ptrsu.aded tl-.at it .dequ.atefy informs defMdant of the charges .agains1 him. 
The surviving mail fraud counts in the indictment charge defendant with ti-@ intent to enaar., in a schE-me to defraud the 
UnlversitytJf Michigan and PurdueVniversity of money or property. 1hosecounts also allege that, in order to execute th! 
~(heme, dcfcnd~t "1trowing.ty (-01,1~<1"' the eligibility <ertific.ot~ to be delktcrcd through the m-oib. Supcrcedhg 
rncticvntnt. Counts II and v. 

These counts spell out [he ct..argcs an<I elcmC'fus of the offense in considerable detail, and specifit.llly .ll\cgc that 
defcncl,1m f>O$SC1SC<I me •intent" ;o CScfr,1vd the <otcgcsof money or property. file c.xmu are, therdorc, sufficlCf'lt to 
•NithS~Md deftnd.:int'SMotiCf\ to &miss. 

Defendant may t;e con-ect in his belief that the evidence likely to be advancect by the government at trial wifl be 
1osvrnc1ent to support \l gvilty verc.ict. The cO\lrt (IOtS not tntimeite a 'tlew on tnls •ssve one way or anotrier: cserenaant 
may raise these concems th1ouaha molion for dire::ttd '1Elrdic1 at tri.il. Tht in(fl«ment. however. I$ suffici~11too its face. 
Oefenclilnt'1 motion todlsmiss the inc;f,ccmentfor failure 10 allege the reqvisite tlemetit of i11ten1 is denied. 

The •1n Furthennce or Requlreme,n 

F111.:i11y. <ltfl!nda~ arg:UM tl\at the Indictment should be G$missed bttaust the m.:iilings were not madt "In t\tthtrJnce 
of"' th~ ~htMt'. I.ti ordu fOf' d~foM.1n1 to pr~,1;1 01"1 hi~ ffl()IIOI'\ tM (O,Utt l"'IU~t IICIICW th~t "tht"(t it M (()l\(tfl/:iblt 

~ence th.lt the government col.Id produce at triar' to subStolntiate its alltgoltk:n th-alt~ digibtlrty fonns wtre mt1iled in 
furthwanceofthe Sctltme.U..S. v.C'OUOI, 558 f.2d 379, 384-85t7thCir.1977). Cf'r.. (/f!n(tel., 43l U.S.1010, 98S.Cl. 720, 54 L, 

Ed. 24 752 (1978, 

The court b not whhou gvi(f,)oc.e on rhis question. Bloom clrg~ this very point in i pre-triil mooon (Odismss 1he 
indKtmc.intin W,)!l(l($1.Al Hl.ll t ir'n0JVCI~ MJ(OVl(h(ll(pl.)inC(l hc)w tM m;)ling5 (OUl(th,)W been US(l(I n> (lX(lCU((l the 
.111eg«1 S<ttemc: 

;a jury could rcJSCflJbly(OO(lvdc lh.ilt (ht mJl1ngs in th.is (.J-S(l 3(() ;Jn CS$(lf'ciJI pirt of th(l $(h(lm(l b«oillS() 

!h(ly f.l-(ilit,i)t,od (00((.!Jlfll()Ot or UlOS.Ch(lffiC, U lhct vr:tvcrslli0$ or u,e Sig ten con!()((!(l(Cl hJ(S 1)(1,CO giv(ltl 
truthful infetmat.bn on th<l forms, me uniW<slies could J\1vc tttmin~tcd the student-.lthl l'.!\e:.· footb.lU 
sc.hoL:lrships 3ndprtvtnted me .:ithletc-s ftompltiyl'°' with the tc.1m. such .an ocrurrcn:c •11s1 ccuk:I $triOuSly 
1ffttt 3 ti.:inicul.ar .1thlttie'$ v.Jlu~ to <l~fel\d.3nts. 

Wohet5. 71 1 F. Supp. at 1440. 

Defoncl.111t tfOOS i'lOl provide l~ court Wth 30/ reason tObehC\'C th.ll Judgt M.l(OVi(h"S an.ll,SiS IS uosouncJ. ~CM 
rcgutuiOns did not pre,ent <ltfcndant's st.1blt of players from Sl&fllng conir.1cts and foregoi"lg thtir c<>llegt c!lglbility for 
immedi.:ite entr.1nce into the oro draft. \'ery f~ ()l.:iyets. hOWt\tr. avail tht:m$th'ts of that ccoon:unltv.A ~ r in his 
;unior year of cof'.cgc isunhktly to have dcmonstroltcd the P'°""" olblity nec~ry to JUStifya luct.1tivc profeision~I 
contu<t. The foct that the pl~n; ~isncd by di:-fcndmt d-,o,;c not to few-ego thei<~cnior ye-or ;,d<bwcigJit to this 

obseNatioo. If a playe(s prospect o( signing soch a contr, ct was dimnished beca1.1se lie was rendered neligible to play 
intercolleglm: football, defendant'S comnlS$1on vntler the represemauonagre-emE-nt wovld oe adversdy- effe,c:te-(1. The 
players' misrepresent~ions.<onceming their eligibiWty were thErefore "essential l'O the perpetration and concealment of 
lhealegedfravd" Id. a 1.w1 . 

Furtricrmo,c, tne government 1s run ,eq.,1rcd to snow tn.11 ocrtllO.lnt actu.i1ty intenooo to use tne mJ11s, on1y U\olt thCi< 
use was reason:Jl>ly torcscc:blt. Stt Pt.rtito v. U.S., 347 U.S. 1, 8-9, 74S. Ct, 358, 363, 93 L, Ed. 43S(19S4J. Thceligibiliry 
st.:itementswtiich the players wcrt aSk«I to $gt'I wm: fonns p(OVidC'd by the Big Ten. The ttgUlatlons rtquirtd the 
COll!ftS to wbmt the-!.e forms tOtht Biz:Tenl'le.:,(l(jWttersln ScMvmoora:. lllinc,ls From,htst fxtS3jJty(OUldCtrt~inly 
conclude th.it the use or them.>ib to c fftct tht sobm4Ssi0"\ of the forms was reol!.On.tbly foreseeable. Walters" motion to 
di~mfr5 the indictment fOf" foilurc to ~otiS-fy the "in (urthcronce of" rcqui.r-c~mcnt i:s thcrefort' denied. 

CONCLUSION 

Dcfcndo1nn motlOfl io cJJsml$s the 1ncncz;mcnt is <1et11ce1. 

IT 1$ SO OADCRCD. 

NOT($ 

f 1 J The in(fietme,11 t1 lsot1ui,ges that Bloom ano wa11.ers <ommiued ~xtortlcn and rravoin tneif ct1pacity as t>ooking ilgeni-s 
for v.yiovs mt1sia,I grOJps, indvdhg tht •J.;1c:kson F>.-c.i.• These ,l ctivltles fo«nc.id lhe b3sis fo, the wbs1.:intivc RICO ,Uld 
RKO coospi, acycounts in tl'Kl lndittm~m. These counts arc not ctlJlleoged by dtfoncll nt at this tirnc. 

(2) These arguments were al50 rai~ by W.altf'r'S on appeat. Thf' Sevmth Orcuit.. h~. declined to pass upon them. 
Contrary to the governmem~ urging. this court draws no inference fiom ttle appellate court's nori-tre<1tmentof the 
cssue,. 

f3l Afthougi, .1 nCN tri.11 is n« b.lfred bylhc ooubteJeop.,rdy Clause, the ~rtics could test the sufficiency of lhc evidence 
by submittln:a to a trl:ilon s-tiPu1:Jttd focis, 
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