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BAVER, Chlet Jud.le, 

Norl))'WOlt~ ar'd uoyo BIOOm wtre sports ag.em.swno speoa:izeci n rep1esennng cc:mege roou,,:111 p1ayers. wcmers ano 
Bloom woVd <e<rvit )'(lung players s.till n college and secretly si.gn them to exdVSNe representation contr•cu. The 
pl,c1a~rs WQuld th-tn lie ibout the e:i:is.tence of dl4ir c:onu,c1act$ on the ¥nateur itthletic eligibt.lity rorms. thty submitted to 
their unlvefSi1ifl;. The .athlet_,s would th-tn cominue to receive sc:holAhiPS from these univtrsitles ilnd play fOO\bail on 
the S<hoots' teams. W~ters. 11nd Bloom were cotMCted on charges of mail h'ivcl, RICOvioliltioos and conspiracy ror their 
p.in.lcip.31ic:n in this schomo. Thoy now .:ippo;il 10 thk coun. conroodiJ'lg thJt sov«.il ooo~ woro comminod during th,oir 

trial that stoula fenoc, lhe-irconvttions il'W.lhd, We believe tha< fun<lame11t.i l erro,s cxcurmf at tl'ial wMCl'l J)(CjudJCed 

th-c dtf-cnd•nt$' llbilityto rc«:lve 11falr llilll, ~. lh~clOf'e, rcvern •t"id ,~rn•nd with insU'\lc:lons f0t • new W I, 

NorbyW.ilttt$, ~ fo,mtr n igt,tclubowner. ~nd l,.loyd Bloom, .i 2S-ye.i1-old, self•df5cribt(i s.il~m-'"· toseth9< formed 

Wortd SportS & Enteruiinment C'WS & E1 in August 1984. tn the Pi,'tSI. Wah~s had represented entie-rtaine,s such as the 
~QI.son Fivt. Oi<:x1ne W{lrw ic;;t <tnd The N,:w Cditioo. With (h,:i r lle'V" t'illerpn,e. 0k)<)m ,:ind Wttl t,:r, hop,:..J l0 rnc;1ke the 

transition f,om mana8)1,g miasital ente11ainers to <tpresEf'\tU'lg professional athletes. 

W:>ttcrs :ind Btoom would ertict talent«! coUtge footb.1t1 pl.ayffi to Sign exdusr.-e reptt~ntatielncontr.)Cl.$ with ws & E 
by prO\lkllng Signing bonuses In cash, no-Interest loons. sports <<1r-s .:ind other lnccnOVts. A.sit w.» In tht lntett-St of both 
the agents • nd their dr.nts for the playtr-S to ret.>in thcit colfe~ cligbili ty, the contractS were post-elated and the 
agreenents were kept secret by both sides. 

Tnt "'8tion•1 co1~giilte Ath.l«ic AS$0(iaCon rt~CAA1 ror1>os p&iyers vom $ig,,1ng w1m an agent or rectMng 
<:ompenunbn for athltda before the e);J)ir<:lti::>n of <:olle-gl1ne athletic eliglbllity. An alhlete fo\ho vloliltes. 1hese<vles Is 
considered 10 h.;r,c w,1~ Ns eligibility In <(!(urn f0t ~ent, and un no longer <:ompetc in coll<>ge JthlctlC$. S<.hools 
who .:ire members of 1he NCAA rcQuirc their S:,.,1yoo lO sW'Oit Jorm~tcstlfy(ng 10 the l,lCk otsoch rcsttScliOO$On thoir 
etigib.'tity. TIie forms .Jre lh<tfl filed with the NCAA. TIius, U\C pl...,.ers who h-id signed a.g.-e~nts with Watters ano 8/oom 
woul d II~ to th~lr<:Oll*S on tMs• ~igil:illty form$ In Otdtr to cont In lit! to ftH':~il.'C! $t'.hol:ar1.hips :tnd to ~:.y fot their $(hOOI 
te::ims. 

Prior to beBinnini their ente,ff)rise. in January 198S. Walters and Bloom cor.sultetl with attomeys at the law firm of Shea & 
Gould in NewVO<ti <<>ncemi11g thef)()SSit>le l~ I r~mir.c..-fons of these ..-,e:fteme"lS, lA)nn Trost. tl\.e head of 1he spo.i,s 
taw de-partme-nt at She\l 8, Goulet. l'lformed the age-nts that while they were ~i.ng r,,'(AA rvles l:>f signint athletes who 
lhen continvcd t• pt,y for theif college ,com,, theywcfC not \liolotinJ .,,ny l(lw$.. Trost •nd other •ttor~s ot She.o & 
Gov1cl adm( 1hat they ~ re ~are tha1 -ithletes would probilbt)' h.avt to conceal lhl:s .u,.angtment from thei, I.Mllve-t'$itles. 
rney <onteno, ncwevc,, thJ\ they were not JW.l<C Ul.)t tht JU'llttcs W(lt.Jl(f IC op('n"f Of'I their NCAA eligitiility rorms.. 

Wailers anCI eioo-n were much more successful recruiters thanagems °' negotl•tOfs. In au, 58 coneg-t- IOotbi!II pla)e<S 
e-ntered into rep<esef'lt.ttion ag,eements with WS & E. On},' two ~yt.Vs, howeYer, continued the relationship •fte-r 
g,adUi'tioo from college. The vast maJorflY feft cheated by Walters· and a1~·s dandesune tactics and s,gne<I wnh othef 
agents priOf 10 the NH draft. Watters ar.d Bloom again ccnsulted with She, & Gould to consider enforcement of the 
<:ontr.JctS. The agents""'' oot no1 only their ,:1ntici~ted representalion fees. blA the loans they flad made to the players 
up front. Theit attorneys believed that 1he contracts wf're enrorc:eahle. bu1 recommended a:ains1 l i1¢atio<I. The 
govemment alle£'e'S, ancl several focmer clients te5tified, that Walters and Bloom persona II)' lh<ta1ened them in an 
.JU~I to tf"lfor<• 1h,es.,e contr.J>Cts, Onie pl<o/Ef'. Mi'1.1ri~ Dougl•s. w~ told his leas wo11ld ~ bf'oken biekif,e the Nil dfilft 

if he cicl not repa, hi$ bcifl to WS & e. 

On A1.1gust 24, 1988, Walter-s.>nd Eloom WCJecharged in a seven--cou,t indictmmt with moil fraud, RICO violations, and 
<on,procy in the Nortl-cm Oi,trict of lllir'!oi5. 

1 Count I ollcscd con,pirocy to ens.,sc in o p,,t1Cf'n d r<0e.ketcc,i"& octivity, 

and Count VII alleged substantive violations of the Racketeer Influenced and COfTupt Organl!:ations Act ("'RICO~). 
specllic-,lty 18 v.s..c. g 1%2(()&(~ Thep<edkate attS for these RICO Charges tnch.lded eXloruon.ane,n,pted extonJon. 
mail fraud, wire fraud, colle-ction of <redrt by e11.to«io-n.ate means, and the use ofinte-mate facilities in 1he furtherar,ces d 
unlawful a<XMry. Covn1s ll•V separately charged the defendants with substanti~ mail fraud counl.S ag,:iinst the Universitr 
of Mi<hlgal\ Mt(hlgan St<1te UnivetSity, 1he Urwe-<sityof Iowa and Pu,rdoe Unive-rsity, respe<tivel)', in vi<iatlonor 1su.s.c. 
§ 1341. Co...nt VI illeged conspiracy tocommtl mall fritvd in vio\'ltion or 180.S.C. § 371. 

A jurytri.11 w3s htld before Jud gt Georgt M. N.1rov1m from M::ireh 6. 1989 tl"lrougti ~ril 6. 1989. After ,1 Wt-ekof 
delit>tr:>tiOtl, tht jury round W.11ters :>ndBloom guilty on Sve of the $tven <0unts. The deftM.1nt$were found not g,.inry of 
m.>il fraud~ainsttwoof theunivtrsitiesundtr Col.l"lts Ill and rl. In aspccial vcrdict.thcjuryindi<.>ted th.>t itdidn1>t find 
that Walters or Bbom had committed the elctortion..relattd ch.;,rzes. On Jun.t" 19. 1989.Judgt Marovich sentenced Walters 
to five years in custocty to be followed by fJVe years probation. 8loom received a three-year ~tence tobe fO\'low~ by 
l'ivc ycor, p-obo1,o:m. Doth ddcnd,'nt, moved (or " new trio! .,nit upon th,c dcni.,l of thG motion filed o tmdynoti<c of 

appeal. 
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On apJ)('al, Walters and Bloom rJisc ol S<'ries cf Gholl lcngcs to tm procccf\.l,ts followedolt th<'i, Uiat. Two of these lssues-
1114: rd'uwl by lhe CO\.lrt lO lcn<lcr •n kl:itrucdon lh.Jl Will~' .i<:OOn:imay ll;t'l(l llttn predic.itcd 01 mcodvk~ of counsel 
:ind the denial ofBIOOffl'S motion for St\'t"tM<C••wtft suffidentty pttjud,cial to the Ck-fend3nts tow3rr:int rC'ICrS3Iof thdr 
convictions and a new triaL 

rne nncnpin 01 waiters <1eren~ w,» Ulclt nts .cuons were taken in gooo taith baSeo upon ttie a~e ot nIs auomeys.. If 
lhe jury accepte<J this <haricteriz:.c:ion of the we-nu. Walters could not ha~ be,en. considered to have rormed the spe<ific 
IntenI nt<esSif)' to commit hud upon lhe vrivt<sitJes. See Uo.ted Statt"S v. Miiitin-Trigona, 684 L2d 48S, 492 C7thCir. 
t984)("go«s faith. 0< the il»enctof an intent to defraud, Is a complete defense to• <h-argeof m•il friOO.~ This COJrt ho:s 
often S{.)t(!(I, "(t}he dclf:ndant in ..i crlmh.ll case is 4ntitlcd to h.)ve the juryoonsid<?r ;,ny thoory or lh~ OOfe,f'ISC which is 
~u-pponoo by th<! l.lw .1nd wt,ieh hJS sornc rOU"ld.ltion in tti<! C'Mdcnc♦, hOYi"<!\f<!< tenuous." U\itcd St.>tcs v. 8r..coc. 896 

F.2d 1476, 1512 (7th Cir. 1990). Set also United States v. eouehtr. 796 F.2d97.l. 97S (7th Cl(, 198Gf: Unit~ smcs v. 
Grim~. 413 F.2d 1376, I 378(7th Cir. 1'369). On app,:,11, therefore, wemustdetermlncwnethcr th~ C"llldence suppcns 

Walt Cl's' th«>ry d goOd faith reliance on the ad\lice of hiscouruel. Stt United St.1tts v. Kellef. 864 F.2d S69. S72 (7th Cit. 
1989) 

tnJ,Jnuaryo1 1985. waners rne-t Vritn attorneys it Sfle,) & GOv'ICl In Mi rcn OI tha{year. he bE'g.tln sig:ningnI$ rirst cliEnl$, 
watt~s· diSCVS$ions wth <01.1nsel, thet"efo<t, predated Ihe o)Ctions tal:en in violation of the NCAA I\IJes. The government 
vlgor01.Jsly coottnc:1$ that Wailers did not retie•I to his auorneys that his client$ would le on eligibr.ity f0<ms. By not 
revc..riing this m.ic:Qrl.al f.aet. tl\c pros1Kudon ,.irgucs. W;iltc-rs ur.not now r.tsc rht ;i(lvicQ,of-<ovnscl OOf~s.c. W.;tlttrS. 
however, stresses that he w,1s not awo1re of U'lt':se forms. 

Both ~ides .idmit that Walters' couisel informed him that although he would be violating NCAA rules by concealing the 
early 1ecrulin2 of theS! athletes. he woukl nor bre..k the law by sic,,ine these concealKI arra0£ements It is not 
unreiilSOnable to ~S\Jme thal the ,pons law e-cpen$ at Shea & Govlclwouu be aware of the eligibility rorms re,qvirect of 
<i thletc:. by1,1niv~ itlc:1, <and the NC.,V.. No, wCll,lkl it ~ve been un,e.»on.oblc for lho:.e.ottorney-:. ~ h.we c:on:;(lerf:d how 

lh.se rorms mlgt,t bt ctddreS$ed bf Walce(l' tt(.hnkilll~ intligible <lient$. The ,_.ck of discuss.on cwld $itnal that W•lters 
was unaware Of vie torms 0< thi~ 1he srie, & Gouioauomeys, CiKitly considered these rorms in IS$uing tMir ~al opini()tl. 

nie one posSib'lity acctptC'd by lht co1.in- thoI Walte<s simply chosit to lie to hfS attorneys about l!ts pla"ls-•secms patcntfy 
unreasonable. Watters.by all accounts, was a rather unethical ,md unsavoiy busmessman. He frequenttyoperated 
outside thebourdarie1 of truth ard honesty. Yet.. this dotS not persuade 4.IS that he woukl <0nceal mat t rial information 
rrom his attorney. Walters ilppare-ntly SC\lght out Shea & Gould because h, reand that his actions migl1. be ilegal. Such .a 
<:hent,s m<,re likd'f l'O reveal all relevant information than one unton::erned by t"e consequences of hi$a<ts. 

The llfJI (OUR, howeve<, IS tr.e pl.ice to make thcseOetcrmlnJtons; ii IS not fo, ~s to dette,mne v.heth(f WJl!e,s Jctualty 
<:once3led rnattn.il lnfo,rm,3wn frotn hiS 3ttomcys. Whttl'ler W~lters did «nccal sueh lnform,3tJor. °' not. however. the 
f o\ct remal1"'6 th.:it the<t Is substantial doubt .:ibOut the Ci,cumsur\Cesof hi!:leg.:iladvlct. Such questions must be rtsol\leC! 
by th~ j u,y not tht' (01,rt, l fW.)lt~ d~OMtt.)t~d c\lid~II(~ thJt ht< ~ pro\lidt'd to hit 3tt<IMt'yt 311 ""'tM~ inforM3tlen 

known to him, then the court must at le.ist tender an instructicn on the ad/ice-of-counsel defenSt. We beliew Wal;ers 
presented sufncltnt e...:denct on Ylhlch t0 support flfs U-.eofy of Cliefense. He (leStrveCI an lf'IStrvct.00 exP,alnklg this 
theory. NOfcan "'arguments of cou,sel ·~ substitute (Of in5truC'tions by thecourt(.r Taylor v. K'"tucky.436 US. 478, 
48849, 98 S. Ct.. 1930, 1936-37, S6L. Ed.2d 468 (1978). Amid a sea of facts and inferences. instructions are the j ury's only 
<:ompas.s. Here. they were (ast ~rift. The coUtt's falu:r~ to prO\icle an insttUttion on Walter$' thec,y of defense inf«te-d 
lhe fairness or his t rial. Watte,s esIablistied the basis ror svch ,aderer.se and deserved SIKh an instrvction. The ref\.154I to 
prO'I.Me .in 1'Clvict-of0c()unsef ins.trl)(tion w,u the<efo,e rev@rsltle euor. 

BIOom conttnds th.1r Walters' pursuit of an .:icMc~-of.counsel defenSt forctti him to w.>lve htS anc,r.ry-cJient l)(Mlte~. H~ 
therefore rtqucsted 5Ner.,nce under F«I. R. (iv. P. l4. The co...-t denied this request., stating thill the pivilc£C washekl 
by WS & £ a ;a «t'pcwo,to ontity :and not by Bloom indMdu~lly. Undef" tho <ourt's appro:ad,, Walters, :as the, pn,dde,it of 

WS & E, was free to warve tht attomey..(lient p,Mlege surrounding aJ 'NS & E co1nmu11ications in pursuiig his acMtfX!f• 
counsel diefeose. etoom nowconttnds that thts derh:I of his motion 10 sever wa~ revefslble err0<. 

A d«is:on f'IQl (Q $~ thl,', (f'l,)1$ ol co-<kf~din($ "i$ one ~thlf'I th-e $0vnd d!S<rtdon ol thl,', tdi!I <»vrt .:)n(l ~1,1t(I b<: 

overturned onty if it is found to beJ de..- abuse of discretion: United Statts v. Penson, 896F.2d t08?. 1094 (7th 0. 
1990~ Mortover, ,tic delenebnt beJrs tile burden Of demonstming !hat ht wolS l)(Cjudi<Cd by the denial or scve,ancc. 
~e tnitedStatei v. 0 £1tSby, 764 J.2d 1273, 127S,76 (7th Or. t98S). Wt M1e htfd. however, that ~rincesare c..1Itd for 
wht:te th~ dt-fensts of c0deft.nd,3nrs .:irt "mutu.:iny anwgonistiC" o, "Irreconcilable .. + (Such) tMt tl:e .:icctpUin:::t of one 
p.orty's dcfE.'f'lsc 'hill pr ttludethe acquittal of the other." l.)litcdStates v. Briscoe. 896 i: 2d 1476. 1S18 (7th Cir 199(» Even 
whert defenses are not mutually antagonistic. a ~ran,ce may be granted "'if the actual conduct of ont defendant's 
dcfc-n$e umfuly p-ejud,::c-,. M Of" ~r co-defc-nd<int." S« Vnit«t St-11tc, v. W;.,uo rti, 88t J:.2d l 16S, 1172·73 {71h Ci r . l989l 

United Stat~ v. Rollins, 862 F.2d 1282, 1290 (7th Cit. 1988). 

The flrst issve wtmvst rcso~ is lodlcthtr Jn anornoy-<lient r~\;ldonsh.ip cxiste<I OOtw1.."<!n Shc..t a.Gould and Lloyd AloOffl 
il.S otn indlvlllu.al cir whether 31ea & OoUkJ :ilrnpfy represented the corporow emIIy of W'S & L At<ortl lng lO th't ,estlrnony, 

W,)ftC'S :1nd 810om :Jppt03dtCd the .:momeysfOt CMI, adminiStr3tiVC and O'iminal l:JoW3cMce. Shea & Gould did noi 
merety provide intOffllation .abOut hOw to dfaft: ,epresent.:itiOn con tr lets. but otttrtd cplniOns about tht Cfirrin.:ilityol 
Walto-s• ,)nif Bloom's .xtions. Tht agents wert Informed that althOU#) they wert viO&a:ing NCAA rules theywtre not 
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1 

breakrng ;Jrry laws. This court has stated that determination of lhe existence of the artomey,clientprivikge •Hngesupon 
the dll!nt's belief that tie is consoltin2 a llawye1 in t~t capacitY ,net h$ mar.ifestied intention to set!< professicnal lee,;il 
a'Clvice: Westing~.ouseElectric Corp. v. Kerr•MtGee Corp., 580 F.2d 1311, Hl9 0th Cir. 197a}. Bloom confided high'v 
penonal iniormation about hi~ a-cMti-c, to hi~ 1-owy,:r, in ordc,r to ,eNrc thci< opinion, about the triminat ramifi~ion, 

of th~ acl.S. He was atting as an n cfMdv<1I, not an officer of acorpcration. at that time. We believe the attorney-(ient 
retationsnip w(}s esrnt1lisnec.:t t1noer 1nese circum:stanc.es. rne comm\,fl1c;ao::,ns oetween 61oom (}n::I ni:s morneys <11 Sh~ 
& Gould art the<tf0<e privil~e<t. Only 8oom,not Waltert.. cook:! wat/e this privilege. 

ThiS dOes l"Ot e,nd our lnquir,, h~·eve,. Next Wt! must determine whtthe, 01oom's triil w~s pttjl.dictd by tht viOl."!tion of 
this privilege. We bellC\"l' thcl( such prcjt.dice tlkl occur. When Walt~ pursued h.s ad'-lce•of,counscl defense. Bloom was 
forced to observe his OHn attorneys tes:Ufy a tout the intimate discussions to which he had been a party. Sloan could not 
pursue his own defenR, but was forced to sic.hie along behind that of Waliers. DetaiJswhich Bloom chose to share with 
his attOrnt')' were not .a-,,ailable to the prosecution i'J"ld broadcast to the jury. Bloom's counffl did not wish to pursue the 
advice-of-counsel gambit wilh W.Jlters.111 fact, Bloom's counsel stated to the court that Walt-e-rs' lheoryh.ad •gone <Ner 
like 4 IC(ld b(llloon" 'Mth \ h e jtJ,y. Given th,:n p1cjvdki(II error oo;vrred in Woltc-~ defcn,c, w,c ~re p crw;,,ded th-ot Boom 

was J)(ejvdiced as well. W<1lter:s' conduCl of defense "unctu1y prejvdietd his ... co-ctefeo::Sant! Mat1<1nti, 888 F.ld at 1173. 

Tht .:ittom(Y-ditllt prMltge r.:inkShlgJ\ amon.g tM preCiOus gems of our aa«:rs:,y system d justk't. We sh01..ld not .:iuow 
It to be tarriShcd so easlty. We recognlz:t thatJo~nt trlals irC onesscmlat ~men: of the quick adrnlnistr;Jtlon of Justice. If 
e'Y'f!f)'defcnclant rd-lo "'anted a seve<ance was given one, the sbw pace of our ccurt system would go from ., crawh o 
parafysis; any mction for s~rana- must be balanced against the need for judicial eccnomy. Here, no ~ ch balance can 

be reasonably struck. Vlh~re. as here, th! attcrney--<lient privilege is comp1omised by joint trials. we mlffl rule on tile side 
of se\'erance. Onte Willters pvrsved htS 00\lice•of-counsel defense, as was his ri£h\, Bloom must have been provided the 
option of a separate trial. Ant other course of action forcfd Bloo,m to waive his auorntY•Chent priYileae. We cannot 
tofera-e soch devil's bargains. The denial of Bl t>om's motion for severance under the~ circ1,,1nStar.ces was 01.tsicfe the 
tovrt'~ d«retion. Oloo,n m1.1Gt be p-v,cn-,nothc, t~I ;,... W"lich to pvr,vc hi~ ov-ndefc-n,.e free from th-otofhi,<o· 
defendant. 

The court erred by not p,-oviding M adw:e-of<ounsel inst.ruction to the jury as nqu~cd by Walters. Walters reasonably 
develOped th.is defense and he de-1e,n,e<1 to l\ave the jury,not lite COIJrt. determll)e Its 11alldlly. He was s1.1bstantlally 

prejudiced by the omis-sion. Moreover, as Walters pursued this acMce--of-counsel defense. this necessarily compromised 
Bloom's am,rney--client p,Mlege. Only Bloom could property waive ttis prMlege. He dkS not. The denial of his motiGfl for 
severance, therefore, was re>'ersible error. BecaU'Sewe reverse on these issues. we do nol reach the remaini(4! 
contf!Otiom r<1is«f by lhe defencklnts. 

REVERSED ANO REMANOEO WITH INSTRJCTIONS TO PRCCEEOACCOROING TO THE INSTRUCTIONS CONTAINED HlREIN, 

A superse<ling indictment w,n filed Febf\li.-Y ,. 1989. mo.Jking5ev-eralchan,~ to the content of the covnt$. None of the 
chinses are relevant here 
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